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Dear Mr. Noble: k=

This firm serves as counsel for the Commission on Presidential Debates (the “CPD”).
We respectfully submit this response on behalf of the CPD to the complaint filed by Patrick J.
Buchanan, The Reform Party of the United States of America, Pat Choate, Buchanan Reform
and Angela M. Buchanan (collectively, the “Reform Party”).!

INTRODUCTION AND OVERVIEW

The sole mission of the nonpartisan CPD is to ensure, for the benefit of the American
electorate, that general election debates are held every four years among the leading candidates
for the offices of President and Vice President of the United States. The CPD is proud of its
record of public service in sponsoring televised debates among the leading candidates in each of
the last three presidential general elections, and the CPD looks forward to the debates it is
planning for the fall of 2000.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In each of the last two elections, there were over

! Along with this response, we submit Declarations from the following individuals:
(1) Janet H. Brown, Executive Director of the CPD (attached as Exhibit 1); (2) Dorothy S.
Ridings, Member of the CPD Board of Directors and former President of the League of Women
Voters (attached as Exhibit 2); and (3) Dr. Frank Newport, Editor-In-Chief of the Gallup Polil
{attached as Exhibit 3).
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one hundred declared candidates for the Presidency, excluding those seeking the nomination of
one of the major parties, and the same is true for the current election. During the course of the
campaign, the candidates are afforded many opportunities in a great variety of forums to advance
their candidacies. In order most fully and fairly to achieve the educational purposes of its
debates, the CPD has developed nonpartisan, objective criteria upon which it will base its
decisions regarding selection of the candidates to participate in its 2000 debates. The purpose of
the criteria is to identify those candidates, regardless of party, who realistically are considered to
be among the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD announced, on January 6, 2000,
that it will apply three criteria to each declared candidate to determine whether that candidate
qualifies for inclusion in one or more of the CPD’s debates.? Asin prior election cycles, the
CPD’s Criteria examine (1) constitutional eligibility, (2) ballot access, and (3) electoral support.
The CPD will invite to participate in its debates any candidate, regardless of party, who satisfies
the three criteria.

The criteria regarding constitutional eligibility and ballot access are very similar to the
corresponding criteria employed by the CPD in prior election cycles. In prior election cycles,
CPD’s criterion regarding electoral support provided for CPD to evaluate and weigh a series of
enumerated factors in order to identify those candidates with a “realistic chance of being
elected.” This standard was challenged in 1996 by Perot 96 and the Natural Law Party as not
“objective” as required by 11 CFR § 110.13(c) (the “1996 Complaints™). The CPD defended its
criteria vigorously, and the Federal Election Commission (the “FEC”) expressly held in MURs
4451 and 4473 that the CPD’s 1996 criteria and debate sponsorship were fully in accordance
with the requirements of the federal election laws.>

After each election cycle, the CPD has undertaken a thorough review of all aspects of the
debates, including its candidate selection criteria, and the CPD undertook such a review after the
1996 debates. The CPD concluded that, despite the comfort that would come from remaining
with the criteria that already had withstood very pointed attack, it would not refrain from
modifying those criteria if to do so would enhance its contribution to the electoral process. For
this reason, the CPD has adopted for 2000 an approach to the criterion addressing the required

2 The CPD’s Nonpartisan Candidate Selection Criteria for 2000 General Election Debate
Participation (“Criteria™) are attached at Tab F to the Declaration of Janet H. Brown (hereafter
“Brown Declaration™) (attached as Exhibit 1).

3 See April 6, 1998 Statement of Reasons dismissing MURSs 4451 and 4473 (hereafter
“Statement of Reasons™) (attached at Tab E to Brown Declaration) at 1 (setting forth the FEC’s
reasons for its February 24, 1998 finding that there was “no reason to believe that the [CPD]
violated the law by sponsoring the 1996 presidential debates or by failing to register and report
as a political committee”).
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level of electoral support that is intended to be clearer and more readily understood than
experience demonstrated was the case with the prior criterion. Rather than weigh a series of
enumerated indicia to identify those candidates with a “realistic chance of being elected,” the
streamlined criterion for 2600 sets forth a bright line standard with respect to electoral support.
The criterion requires that eligible candidates have a level of support of at least fifteen percent of
the national electorate as determined by five selected national public opinion poiling
organizations, using the average of those organizations’ most recent publicly-reported results at
the time of the CPD’s determination of eligibility before each debate.

Although the Reform Party’s Complaint adopts a scattershot approach, the complaint is
principally a challenge to this third criterion. The Reform Party’s rather surprising position is
that it is improper even to consider level of electoral support when identifying the candidates to
be invited to debate. See Reform Party’s March 20, 2000 complaint (hereafter, the “Complaint™)
at 4 (“support for a candidate in the national electorate prior to the debates is not reasonably
related to the selection of candidates for the debates”)(emphasis in original). However, in what
appears to be a rather blatant inconsistency, the Reform Party urges in the Complaint that the
CPD be ordered to invite to its debates any candidate eligible for general election funding,
because such eligibility actually is the appropriate measure of pre-debate electoral support. The
Reform Party presents this standard as the only legatly permissible standard, aithough the
Complaint sheds little light on why this is so under the pertinent regulations.

The Reform Party’s position is without legal support, and the CPD’s criteria are wholly
in accord with applicable law. Contrary to the Reform Party’s position, there is not but one
acceptable approach to candidate selection criteria. The FEC explained when adopting its
regulations that “{t]he choice of what objective criteria to use is largely left to the staging
organization . ...” 60 Fed. Reg. 64,260, 64,262 (Dec. 14, 1995). Moreover, the FEC has
explained (1) that it is entirely appropriate for the criteria to include a measure of “candidate
potential” or electoral support; and (2) that polling data is an appropriate measure of such
potential or support. See Statement of Reasons at 8. Eligibility for general election funding,
even if it would be an acceptable measure of electoral support, simply is not the only legally
acceptable measure of such support.*

“ In fact, in the CPD’s judgment, eligibility for general election funding is a highly flawed
measure of electoral support. It is premised on the results of the previous election and not at all
on the level of present public interest in the candidates running for office. Accordingly, it is
potentially underinclusive to the extent it would automatically exclude a new candidate with
significant national support if that candidate is not the nominee of a party eligible for funding
based on the prior election. At the same time, it is potentially overinclusive to the extent it
would automatically include a candidate with marginal present national public support solely
because that candidate is eligible for federal funding based on the results of an election held four
years earlier. The CPD determined that current polling data is a superior measure of present
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The CPD’s criteria are preestablished and objective, are reasonable, have not been
adopied to bring about a preordained result or for any partisan or improper purpose, and
otherwise are proper. For these reasons, all as explained more fully below, the CPD respectfully
requests that the FEC find that there is no reason to believe any violation of the federal election
laws has occurred and that the Complaint be dismissed.

. BACKGROUND

A. The Commission on Presidential Pebates

The 1984 presidential election campaign focused national attention on the role of debates
in the electoral process. Specifically, although face-to-face debates between the leading
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the
last minute, after an extended period of sporadic negotiations between representatives of the
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice-
President Walter Mondale. The ultimate decision to hold debates during the 1976 and 1980
general election campaigns followed a similar flurry of eleventh-hour negotiations among the
leading candidates. In 1964, 1968 and 1972, such last-minute jockeying resulted in no
presidential debates at all during the general election campaign. Thus, the 1984 experience
reinforced a mounting concern that, in any given election, voters could be deprived of the
opportunity to observe the leading candidates for President debate each other.’

Following the 1984 election, therefore, two distinguished national organizations, the
Georgetown University Center for Strategic and International Studies and the Harvard University
Institute of Politics, conducted separate, detailed studies of the presidential election process
generally, and of the role of debates in that process specifically. The reports produced by these
two independent inquiries found, inter alia, that: (1) debates are an integral and enhancing part
of the process for selecting presidential candidates; (2) American voters expect debates between
the leading candidates for President; and (3) debates among those candidates should become
institutionalized as a permanent part of the electoral process. Both the Georgetown and Harvard
reports recommended that the two major political parties endorse a mechanism designed to
ensure, to the greatest extent possible, that presidential debates between the leading candidates
be made a permanent part of the electoral process. Brown Declaration, §§ 9-10.

(continued)

public interest in and support for a candidacy. See Brown Declaration, { 34-36; Declaration of
Dorothy S. Ridings (hereafter “Ridings Declaration™) (aitached as Exhibit 2), 9§ 10-12.

> See generally N. Minow & C. Sloan, For Great Debates 21-39 (1987); Commission on
Nationat Elections, Electing the President: A Program for Reform 41-42 (R.E. Hunter ed. 1986);
Swerdlow, The Strange -- and Sometimes Surprising -- History of Presidential Debates in
America, in Presidentiai Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987).
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In response to the Harvard and Georgetown studies, the then-chairmen of the Democratic
and Republican National Committees jointly supported creation of the independent CPD. Brown
Declaration, 97 9-11. The CPD was incorporated in the District of Columbia on February 19,
1987, as a private, not-for-profit corporation to “organize, manage, ptaduce, publicize and
support debates for the candidates for President of the United States.” Id. 3. The CPD has
been granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) the Internal
Revenue Code. Id.

The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank
J. Fahrenkopf, Jr. and Paul G. Kirk, Jr. Id. §6. While Messts. Kirk and Fahrenkopf served as
chairmen of the Democratic and Republican National Committees, respectively, at the time the CPD
was formed, they no longer do so. Id. § 11. In fact, no CPD board member is an officer of either
the Democratic or Republican National Committees. Id. The CPD’s Board members come from a
variety of backgrounds, and while some are identified in one fashion or another with one of the
major parties (as are most civic leaders in this country), that certainly is not the case for all of the
CPD Board members. Id.; Ridings Declaration, 1.6

The CPD receives no funding from the government or any political party. Id. §5. The
CPD obtains the funds required to produce its debates every four years and to support its ongoing
voter education activities from the communities that host the debates and, to a lesser extent, from
corporate and private donors. Id. The donors have no input into the management of any of the
CPD’s activities and have no input into the process by which the CPD selects debate participants.
Id.

The CPD sponsored two presidential debates during the 1988 general election, id. 9 19;
three presidential debates and one vice presidential debate in 1992, id. § 22; and two presidential
debates and one vice presidential debate in 1996, id. § 30.

® The Reform Party has chosen to include in its Complaint a series of false allegations also
included in the 1996 Complaints, which as noted, were dismissed. The Reform Party’s
Complaint’s claims to the contrary notwithstanding, the CPD is not controlled by the two major
political parties, nor has it been operated for the purpose of strengthening the major parties. While
the CPD’s creation was enthusiastically supported by the then-chairmen of the major parties, it was
formed as a separate and independent corporation. Before the CPD began its operations in earnest,
there were, as the Reform Party notes, isolated references to the CPD as a “bi-partisan” effort. See,
e.g., Reform Party Complaint at 14-15. In context, however, such references spoke only to the
efforts of the CPD’s founders to ensure that it was not controlled by any one political party, not an
effort by the two major parties to control the CPD’s operations or to exclude debate participation by
non-major party candidates in CPD-sponsored debates. Those claims also ignore the CPD’s history
of scrupulously establishing and applying nonpartisan criteria for the selection of participants in its
debates. Brown Declaration, 9 12-18, 20-23, 25-27 and 31-33.
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In connection with the 2000 general election campaign, the CPD has formulated and
announced plans to sponsor three presidential debates and one vice presidential debate, and the
CPD and the communities hosting the debates already have spent considerable time, effort and
funds to prepare for those events. [d. §§f [0 & 42. The CPD’s debates have been viewed by tens
of millions of Americans, and have served a valuable voter-education function. [d.§4. In
addition, the CPD has undertaken a number of broad-based, nonpartisan voter education projects
designed to enhance the educational value of the debates themseives, and is presently involved in
a project designed to increase the educational value of the debates through interactive activities
on the Internet. Id. §41.

B. The CPD’s Sponsorship of Debates in 1988, 1992 and 1996

Among the background allegations in the Reform Party Complaint are attacks -- taken from
the 1996 Complaints -- on various aspects of the CPD’s sponsorship of debates in 1988, 1992 and
1996.” None are new, and all are meritiess.

With respect to the 1988 debates, the Complaint repeats baseless allegations that, somehow,
an agreement between the Bush and Dukakis campaigns (addressing various production issues)

" The CPD, of course, is hardly alone among debate sponsors that have faced a challenge to
their candidate selection decisions. See. e.g., Arkansas Educ. Television Comm’n v. Forbes, 523
U.S. 666 (1998) (upholding exclusion of independent congressional candidate from debate
sponsored by public broadcaster); DeBauche v. Trani, 191 F.3d 499 (4th Cir. 1999), cert. denied,
120 S. Ct. 1451 (2000) (upholding exclusion of minor party gubernatorial candidate from debate
sponsored by local radio station); Marcus v. lowa Public Television, 150 F.3d 924 (8th Cir.
1998), cert, denied, 525 U.S. 1069 (1999); (upholding exciusion of third-party congressional
candidate from debate sponsored by public broadcaster); Chandler v. Georgia Public
Telecommunications Comm’n, 917 F.2d 486 (11th Cir. 1990) (rejecting efforts by third-party
candidate for lieutenant governor to participate in debate sponsored by public broadcaster), rev’g
749 F. Supp. 264 (N.D. Ga.), cert. denied, 502 U.S. 816 (1990); Johnson v. ¥CC, 829 F.2d 157,
160 (D.C. Dir. 1987) (rejecting efforts of third-party presidential and vice-presidential candidates
to prohibit the televising of debates sponsored by the League of Women Voters, from which they
were excluded); Koczak v. Grandmaison, 684 F. Supp. 763, 764 (D.N.H. 1988) (upholding state
political party’s exclusion of candidate from primary debate); Martin-Trigona v. University of
New Hampshire, 685 F. Supp. 23, 25 (D.N.H. 1988) (upholding state university’s exclusion of
candidate from primary debate); In re Complaint of LaRouche Campaign, MUR 1659 (Federal
Election Commission May 22, 1984) (denying independent candidate’s efforts to join primary
debate sponsored by the League of Women Voters); In re House Democratic Caucus, MUR 1617
(Federai Election Commission May 9, 1984) (upholding Dartmouth College’s exclusion of
candidate from primary debate); see also Kay v. New Hampshire Democratic Party, 821 F.2d 31,
33 (st Cir. 1987) (upholding state political party’s exclusion of presidential candidate from
party forum).
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rendered the debates a fraud and a “hoodwinking of the American public.” Complaintat 17. In
fact, the 1988 debates, in which distinguished joumnalists including Jim Lehrer, Peter Jennings,
Bernard Shaw and Tom Brokaw participated, Brown Declaration, § 19, were widely praised. For
example, the Wall Street Journal noted, after the first of the CPD’s 1988 presidential debates, that
“the ‘no-issues’ campaign issue is dead; by the time the debate finished, voters knew they had a
clear-cut choice.” Wall St. J,, Sept. 27, 1988, §1, at 34. The Baltimore Sun asserted that the first
Bush-Dukakis encounter was a “Gold Medal Debate™ and “the best presidential debate in history.”
Baltimore Sun, Sept. 26, 1988, §A, at 6. Nationally syndicated columnist David Broder wrote that
the debates provided the voters the “invaluable experience of watching the presidential and vice
presidential candidates engage each other -- and panels of joumalists” and further opined that
sponsorship of fitture debates by the CPD “ought to be continued.” Wash. Post, Nov. 9, 1988, §A,
at 15.

With respect to the 1992 debates, in which the CPD invited Ross Perot and Admiral James
Stockdale to participate, the Reform Party alleges that the CPD first decided not to include
Mr. Perot and Admiral Stockdale in its debates, but later reversed itself because the major party
candidates so insisted. See Complaint at 17-18. This is simply false, The CPD’s initial decision
not to include the Reform Party candidates was made at a time when Mr. Perot had withdrawn from
the race. After Mr. Perot re-entered the race, just prior to the first debate, the CPD’s independent
Advisory Committee reapplied its nonpartisan debate criteria and concluded that an invitation
should be extended to Mr. Perot and his running mate. Brown Declaration, 9 21-23. The CPD
made very clear to the major party candidates that it would only agree to sponsor debates that were
consistent with its voter education purposes and its candidate selection criteria, even if that meant
the 1992 debates would be conducted by another sponsor. See October 6 and 7, 1992
correspondence to campaigns (attached at Tab A to Brown Declaration).

With respect to 1996, the Reform Party claims that the CPD and the major parties
“contrived” to keep Mr. Perot out of the CPD’s debates in 1996. Aside from a statement by
George Stephanopolous that President Clinton’s campaign did not want Mr. Perot in the
debates, Complaint at 18, the Reform Party cites to no evidence for its charge, and there is
none. As in 1988 and 1992, the CPD followed the recommendation of an independent
Advisory Committee with respect to whom to invite to its debates. Brown Declaration,

9 26. The major party campaigns had no input into that decision. Id. § 39. The Reform

¥ The Reform Party describes Mr. Perot’s support prior to the 1992 debates as “7% of the
electorate.” Complaint at 18. In fact, prior to his July 1992 withdrawal, his support had been as
high as 38%, and some polls taken prior to the CPD’s decision showed his support at 17-20%. See
Qctober 2, 1992 Washington Past article noting that in June 1992, Perot’s support had been as high
as 38%; Gannett/Harris poll from September 21-23, 1992, showing Perot at 20%; Time/CNN poll
from September 22-24, 1992, showing Perot at 17%. See also Brown Declaration, 4 24.
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Party’s claim that the major ganies had influence into the promulgation of the CPD’s criteria
has no basis whatsoever. Id.

—

C. The CPD’s Promulgation of Objective Candidate Selection Criteria for its
2000 Debates

The specific voter education purpose of the CPD’s debates is to bring before the
American people, in a debate, the leading candidates for the Presidency and Vice-Presidency.
Brown Declaration, § 32; Ridings Declaration, § 7. In any given presidential election year, there
are scores of declared non-major party presidential candidates, including over 110 in 2000. See
FEC’s “2000 Presidential Address List,” as of March 31, 2000. Accordingly, virtually from its
inception, the CPD recognized the need to develop nonpartisan criteria to ensure that it identifies
all of the candidates in a particuiar election year who, regardless of party affiliation and in light
of the educational goals of the CPD’s debates, properly should be invited to participate in those
debates. Brown Declaration, § 12-15.

An organization that seeks to sponsor a general election debate among leading candidates
for the Presidency faces enormous challenges. No candidate is obliged to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Ridings Declaration, § 7.19
Thus, a debate sponsor’s legitimate goal in formulating its candidate selection criteria is to be

9 The FEC rejected these same allegations when advanced in the 1996 Complaints.

Absent specific evidence of a controlling role in excluding Mr. Perot, the fact the
Committees may have discussed the effect of Mr. Perot’s participation on their
campaigns is without legal consequence. There certainly is no credible evidence to
suggest the CPD acted upon the instructions of the two campaigns to exclude

Mr. Perot. To the contrary, it appears one of the campaigns wanted to include

Mr. Perot in the debate. . . . In fact, CPD’s ultimate decision to exclude Mr. Perot
(and others) only corroborates the absence to any plot to equally benefit the
Republican and Democratic nominees to the exclusion of all others.

Statement of Reasons at 11,

12 The League of Women Voters’ experience in connection with the 1980 presidential
debates demonstrates that these concerns and challenges are very real. In that year, the League
invited President Carter, Governor Reagan and independent candidate John Anderson to debate.
President Carter refused to participate in a debate that included the independent candidate. See
Ridings Declaration, 9 4-7. See also Fulani v. Brady, 935 F.2d 1324, 1329 (D.C. Cir. 1991)
{noting that it is uncertain whether the major party candidates would agree to debate candidates
with only modest levels of public suport), cert. denied, 502 U.S. 1048 (1992).
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sufficiently inclusive so that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom the public has
demonstrated the greatest level of interest and support refuses to debate. Given that the purpose
of the CPD’s debates is to afford the voting public an opportunity to sharpen their views, in a
debate format, of the principal rivals for the Presidency, the absence of one of the leading
candidates would dramatically undercut the educational purpose of its debates. id. The CPD
adopted its candidate selection criteria for the debates it hopes to sponsor in 2000 with the
foregoing considerations in mind, as well with the goal of adopting criteria that would be clear
and readily understood by the public. Id. 8.

The CPD’s 2000 Criteria were adopted after substantial evaluation and analysis of how
best to achieve the CPD’s educational purpose. Ridings Declaration, § 8. Contrary to what the
complainants have claimed, the CPD’s 2000 Criteria were not adopted with any partisan or
bipartisan purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a predetermined resuit.'' Rather, the Criteria
were adopted to further the legitimate voter education purposes for which the CPD sponsors
debates. Id.; Brown Declaration, §§ 31-33. Although it would have been easier in some respects
simply to employ again in 2000 the criteria that already had withstood legal challenge in 1996,
the CPD recognized from the experience in 1996 that its contribution to the electoral process
would be enhanced by adopting criteria that were clearer and simpler, and the application of
which would be very straightforward. Ridings Declaration, § 9.

The 2000 Criteria include the following three factors:

1. Evidence of Constitutional Eligibility: The CPD’s first criterion
requires satisfaction of the eligibility requirements of Article II,
Section 1 of the Constitution. The requirements are satisfied if the
candidate: a) is a least 35 years of age; b} is a Natural Born Citizen of
the United States and a resident of the United States for fourteen years;
and c) is otherwise eligible under the Constitution.

11 Additionally, as noted in the FEC’s Statement of Reasons dismissing Perot ‘96’s
Complaint, a key to assessing whether debate criteria are objective pursuant to the FEC’s
regulations is whether the participants are “pre~chosen” or “preordained.” Statement of Reasons
at 9. The CPD’s 2000 Criteria have not been applied yet, and the results of that future
application depend on the state of public opinion at the time the Criteria are applied. In contrast,
if the CPD were to employ a general election federal funding criteria, as urged by the Reform
Party, the debate participants would have been selected as soon as the criteria were determined,
because decisions about funding have already been made.
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2. Evidence of Ballot Access: The CPD’s second criterion requires that
the candidate qualify to have his/her name appear on enough state
ballots to have at least a mathematical chance of securing an Electoral
College majority in the 2000 general election. Under the Constitution,
the candidate who receives a majority of votes in the Electoral College
(at least 270 votes), regardless of the popular vote, is elected President.

3. Indicators of Electoral Support: The CPD’s third criterion requires
that the candidate have a level of support of at least 15% (fifteen
percent ) of the national electorate as determined by five selected
national public opinion polling organizations, using the average of
those organizations’ most recent publicly-reported results at the time
of the determination. .

See 2000 Criteria {attached at Tab B to Ridings Declaration).

With respect to the application of the criteria, the CPT» has made the following statement
in the 2000 Criteria document:

The CPD’s determination with respect to participation in the CPD’s first-
scheduled debate will be made after Labor Day 2000, but sufficiently in advance
of the first-scheduled debate to allow for orderly planning, Invitations to
participate in the vice-presidential debate will be extended to the running mates of
each of the presidential candidates qualifying for participation in the CPD’s first
presidential debate. Invitations to participate in the second and third of the CPD’s
scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Id.

To assist in the implementation of its criterion regarding electoral support, the CPD has
retained Dr. Frank Newport, Editor-in-Chief of the Gallup Poll. Brown Declaration, § 37. The
CPD has announced that in order to apply its 2000 Criteria, it will consider the publicly-reported
results from the following national opinion polling organizations: ABC Mews/Washington Post;
CBS News/New York Times; NBC News/Wall Street Journal; CNN/USA Today/ Gallup; and
Fox News/Opinion Dynamics. Declaration of Frank Newport, Ph.D. (hereafter “Newport
Declaration™) (attached as Exhibit 3), § 912

'2 The CPD is working to identify any additional implementation issues that may arise in
the fall, when it will make its invitation determinations. In order to ensure full compliance with
the requirement that its criteria be “pre-established,” the CPD intends to make publicly avaijable
any necessary further implementation plans or details.
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IL THE CPD’S DEBATES IN 2000 WILL BE CONDUCTED IN FULL
COMPLIANCE WITH THE FEDERAL ELECTION LAWS

[n general, corporations are prohibited from making “contributions™ or “expenditures,” as
defined in the Federal Election Campaign Act of 1971, as amended, (the “Act”) in connection
with federal elections. See 2 U.S.C. § 441b{a); see also 11 C.F.R. § 114.2(b). Pursuantto 11
C.F.R. § 100.7(b)}21), however, “{flunds provided to defray costs incurred in staging candidate
debates” in accordance with relevant regulations are exempt from the Act’s definition of
“contributions.”"

To partake of this “safe harbor,” a debate sponsor must comply with the FEC’s regulation
that is applicable to the mechanics of the staging of candidate debates. In applicable part, 11
C.F.R. § 110.13(c) provides as follows:

Criteria for candidate selection. For all debates, staging organization(s) must use
pre-established objective criteria to determine which candidates may participate in
a debate. For general election debates, staging organization(s) shall not use
nomination by a particular political party as the sole objective criterion to
determine whether to include a candidate in a debate.

A. CPD’s Candidate Selection Criteria Fully Comply With Applicable FEC
Regulations ‘

The Reform Party argues that the CPD’s debate selection criteria fajl to comply with 11
C.F.R. § 110.13(c) because they allegedly are not objective. As discussed above, the CPD’s
criteria for use in the 2000 debates inciude evidence of constitutional eligibility, evidence of
ballot access and indicators of electoral support.'* The Reform Party Complaint only takes issue
with the third criterion, which “requires that the candidate have a level of support of at least 15%
(fifteen percent) of the national clectorate as determined by five selected national public opinion
polling organizations, using the average of those organizations’ most recent publicly-reported

13 Under 11 C.ER. § 110.13(a), “nonprofit crganizations described in 26 U.S.C. 501(c)(3)
or (c)(4) and which do not endorse, support or oppose political candidates or political parties
may stage nonpartisan candidate debates in accordance with this section and 11 C.F.R. 114.4(f).”
Pursuant to 11 C.F.R. § 114.4(f), a non-profit of this type “may use its own funds and may
accept funds donated by corporations . . . to defray costs incurred in staging debates held in
accordance with 11 CF.R. 110.13.”

'4 See Tab F to Brown Declaration. Although the CPD is not required to do so, see

Statement of Reasons at 7 & n.S, it set forth its criteria in a written document that it distributed
widely and made publicly available.
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resuits at the time of the determination.” The Reform Party agrees that a debate sponsor must
“winnow the field” given the many declared candidates. Complaint at 22. The Complaint takes
issue, however, with how the CPD has chosen to do so, and instead argues that the CPD srust
use eligibility for general election funding as the sofe measure of electoral support. This
standard would result in the inclusion of the Reform Party candidate (whatever his/her actual
level of electoral support), but no other non-major party candidate (whatever his/her actual level
of electoral support).

Campaigns, of course, are free to advance whatever partisan position they choose. Here,
in order to advance its decidedly partisan purposes, the Reform Party badly misconstrues 11
C.F.R. § 110.13(c) and ignores FEC precedent on the proper application of that regulation.

1. The CPD’s Criteria Are Objective

The Reform Party advances a hodge-podée of theories why the CPD’s Criteria are not
“objective.” None is meritorious.

First, the Complaint claims that it is simply impermissible under the federal election laws
even to consider pre-debate electoral support. Complaint at 4, 22-23. The principal rationale the
Reform Party advances for this proposition is that the “purpose of the debates is to provide a
candidate with an opportunity to influence voters and to increase his/her support in the national
electorate.” Id. at 23, This proposition collapses of its own weight since it is an argument for
including every declared candidate, each of whom undoubtedly would like an “opportunity to
influence voters and to increase his/her support in the national electorate.””® In fact, the Reform
Party does not appear to believe its own rationale because, as noted, it too calls for a
“winnowing” of the field based on electoral support; it just prefers a self-serving measure --
whether the party achieved at least five percent in the polls in the previous election.

The Reform Party’s position is not only internally inconsistent, it disregards the FEC’s
Statement of Reasons dismissing the earlier complaint by Perot’s 1996 campaign committee.
There, the FEC specifically noted that it was proper for a debate sponsor to consider a
candidate’s electoral support. Statement of Reasons at 8. The FEC rejected any notion that -
eligibility for general election funding was the sole measure of such support, stating that to
prevent the examination of evidence of “candidate potential” (i.¢., electoral suPport as reflected
. . .. " . I} 6
in public opinion polls) “made little sense.” Statement of Reasons at 8 & n.7.

'S CPD does not host debates for the benefit of the candidates, but for the benefit of the
electorate.

' In Arkansas Educ. Television Comm’n v. Forbes, 523 U.S. 666 (1998), the Supreme
Court recognized that a public television station’s decision not to include an independent
political candidate in its debates because of the candidate’s lack of political viability could be -~
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Second, the Reform Party claims that the very act of the CPD 1n selecting the level of
support required to participate in the debate is impermissibly “subjective” and is in violation of
the FEC’s regulations. Complaint at 4. This argument would make any criteria “subjective,”
because there must always be some decision made by the debate sponsor regarding what
objective criteria it will apply. When the FEC adopted the current version of the regulation, it
made clear that staging organizations would maintain substantial discretion in extending debate
invitations, noting, for instance, that “[t]he choice of which objective criteria to use is largely left
to the discretion of the staging organization,” and that the criteria may be set “to contro} the
number of candidates participating in a debate if the staging organization believes there are too
many candidates to conduct a meaningful debate.” See 60 Fed. Reg. 64,260, 64,262 (1995). The
FEC reaffirmed this position in its Statement of Reasons dismissing the Perot *96 complaint,
noting that “the debate regulations sought to give debate sponsors wide leeway in deciding what
specific criteria to use.” Statement of Reasons at 8.

Third, the Complaint’s allegation that the fifteen percent threshold was enacted
specifically to exclude the Reform Party nominee and to ensure debates solely between the
Republican and Democratic Party nominees has no foundation. The Criteria were adopted to
advance the CPD’s legitimate voter education goals and not for any partisan or bipartisan
purpose. Brown Declaration, § 33; Ridings Declaration, 9 8.

Dorothy Ridings, CPD Board member and former President of the League of Women
Voters, addressed the promulgation of the CPD’s streamlined criteria, and the adoption of the
fifteen percent standard, at length in her Declaration, which is submitted herewith. Ms. Ridings
testified, in pertinent part, as follows:

7. As the events of 1980 [when President Carter refused to participate ina
debate to which independent candidate John Anderson was invited] well
demonstrate, an organization such as CPD that seeks to sponsor gereral
election debates among the leading candidates for the Office of the
President faces a difficult challenge. No candidaie is obligated to debate,
and there is a significant risk that a leading candidate would not agree to
share the debate stage with a candidate who enjoys only modest levels of
national public support. Thus, the debate sponsor’s legitimate goal in
formulating its candidate selection criteria is to be sufficiently inclusive so
that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom

(continued)
and was -- reasonable in light of the television station’s goals in producing the debates. Id. at
682. The Court further found that such exclusion was not “an attempted manipulation of the
political process,” recognizing that the debate host “excluded Forbes because the voters lacked
interest in his candidacy, not because {the debate host] itseif did.” Id. at 683.
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the public has demonstrated the greatest level of support refuses to debate.
Given that the purpose of the CPD’s debates is to afford the voting public
an opportunity to sharpen their views, in a debate format, of the principal
rivals for the Presidency, the absence of one of the leading candidates
would dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to
l

4 sponsor in 2000 with the foregoing considerations in mind, as well as with
the goal of adopting criteria that would be clear and readily understood by
the public. . . .

% *

10.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement
that a candidate have a level of support of fifteen percent of the electorate,
as described more fully in the Criteria. The CPD’s selection of fifteen
percent as the requisite level of support was preceded by careful study and
reflects a number of considerations. It was CPD’s considered judgment
that the fifteen percent threshold best balanced the goal of being

b sufficiently inclusive to invite those candidates considered to be among

T the leading candidates, without being so inclusive that invitations would

| be extended to candidates with only very modest levels of public support,

| thereby creating an unacceptable risk that leading candidates with the

highest levels of public support would refuse to participate.

11. T understand that the complainants have alleged that the fifteen percent is
an unattainable level of support for an independent or minor party
candidate to achieve without participation in the debates. CPD’s review of
the historical data is to the contrary. As noted, John Anderson achieved
this level of support prior to the first debate in 1980 and, therefore, was
invited by the League to debate. Other independent and third-party
candidacies from the modem era demonstrate the point as well. George
Wallace achieved significant voter support in 1968, and Ross Perot
enjoyed a high level of popular support in 1992, particularly before he
withdrew from the race in July of 1992. (Mr. Perot subsequently re-
entered the race shortly before the 1992 debates.)

See also Brown Declaration at §{ 34-35."

"7 1t is worth noting that although Mr. Buchanan now insists that the fifteen percent
threshold is evidence of a plan to keep him out of the debates, before the CPD announced its
Criteria, he noted a fifteen percent threshold approvingly. See transcript of October 31, 1999
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Fourth, the fifteen percent criteria is not subject to partisan manipulation, as charged by
the Reform Party. Indeed, mindful that some will always doubt any candidate selection decision
and process, the CPD has gone to great lengths to allay such concerns. The CPD has announced
that it will rely on the publicly-reported results of five nationally-respected polling organizations.
Newport Declaration, § 9. The CPD itself will not control the methodology or content of the
polls. Id. 10, Moreover, it has retained a well-known, neutral expert to assist it in
implementing the criterion. Id. 9 1-3; Brown Declartion, § 37.

2. CPD’s Criteria are Methedologically Sound and Reasonable

Finally, the complainants criticize polling in general and the CPD’s plan for reviewing
polling data in particular. The various methodological points and criticisms the Reform Party
offers up in opposition to the CPD’s Criteria do not amount to a coherent argument that the
Criteria are not “objective” as the term is used in the regulations.

Polis are most often criticized when the perception is that our elected leaders have
substituted the reading of polls for the exercise of independent judgment and leadership. There
is no legitimate dispute, however, that the science of public opinion polling is by far the best
mechanism we have for measuring public sentiment. Newport Declaration, § 4. Public opinion
polling, and, in particular, national polling conducted during the presidential general election, has
a high degree of reliability. Id.

The Reform Party’s complaints about public opinion polling’s accuracy focus on polls
from the 1948 election and on Congressional deliberations on the unrelated issue of federal
funding of elections from the 1970’s. The science of polling has improved dramatically since
that time. Id. Other anecdotes relied on by the complainants for their criticism of polling’s
“accuracy” are based on a fundamental misunderstanding of the purpose of public opinion
polling. A public opinion poll is an objective estimate of public opinion at the time the poll was
taken, and is not a prediction of where public opinion will be at a later point in time. Id. §6. As
such, complaints (such as those advanced by the Reform Party) that a poll conducted in the
summer failed to indicate who would ultimately win a fall election misunderstand that a poll’s
objective estimate is of public opinion at the time the poll is taken. Shifts in public opinion do
take place, which is why the CPD has chosen to view the most recent poll data available from a
set of well-respected polling organizations shortly before the scheduled debates.

{continued)
“Meet the Press”, attached at Tab G to Brown Declaration. It is also noteworthy that, in 1980,
the League of Women Voters also employed a poil-based standard to determine eligibility for
participation in the debates, and the League also selected fifteen percent as the appropriate
standard. See Ridings Declaration at § 4.
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The Reform Party also attempts to cast one of the virtues of the CPD’s approach -- the
averaging of muitiple polling results -- into a liability. Given the purpose for which the CPD is
considering polling data, an average of the polls of up to five well-known, well-regarded public
opinion polling organizations is a reasonable and appropriate method. Newport Declaration,

9 12. The average of a number of polls can be determined in a scientific, objective manner, and
that average will be a good indicator of a candidate’s level of public support. Id. Use of an
average may reduce random error that could come from relying on only one source, id., and
allows the CPD to rely on the objective research of an array of polling professionals, all of whom
have been selected because they can be expected to poll frequently and regularly in the 2000
presidential campaign, and because they have a record of conducting polls in a reliable,
professional and scientific manner. Id. §9."® While there understandably will be some
methodological differences among the polls consulted, that does not invalidate the averaging of
the resuits. Id. at 11. In order to avoid any methodological differences, the CPD would have had
to limit itself to the results of one poll, which the"CPD rejected in order not to be overly-
dependent on any one poll. Id."

B. The Reform Party’s Complaint is Flawed For Additional Reasons

1. The Complaint’s Interpretation of the Debate Regulation Conflicts
with the First Amendment

The Reform Party’s effort to compel a cramped construction of the regulation would raise
serious constitutional problems. In the 1996 litigation conceming the presidential debates, the
D.C. Circuit specifically recognized the First Amendment concerns implicated by governmental
restrictions on a debate sponsor’s invitation decisions. Perot v. Federal Flection Comm’n, 97 F.3d
553, 559 (D.C. Cir. 1996) (copy attached at Tab D to Brown Declaration) (“[Ijf this court were to

'® The concerns raised in the National Council on Pubiic Polls article, “20 Questions a
Journalist Should Ask About Poll Results,” see Complaint at 28, are associated with
“unscientific pseudo-polls,” such as Internet and call-in polls, as opposed to scientific polls like
the ones identified by the CPD.

** The Reform Party also addresses margin of error, claiming that the CPD should invite
any candidate with an 11% level of support, assuming a margin of error of plus or minus 4%.
This view is flawed for at least three reasons. First, the percentage figure reported by a polling
organization is that organization’s best estimate of the matter surveyed. The margin of sampling
error indicates that, due to a variety of factors, the reported sample could vary by a stated number
of points, but that does not mean that a result anywhere within the margin of error is just as likely
as the reported estimate. Newport Declaration, § 5. Second, the averaging of five polls should
enhance accuracy. Id. at [2. Third, the issue at hand is whether the criteria are objective, not
whether there is room for discussion among polling experts about the various approaches that
might be employed to measure public opinion.
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enjoin the CPD from staging the debates or from choosing debate participants, there would be a
substantial argument that the court would itself violate the CPD’s First Amendment Rights.”)
(citing Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976) and Hurley v. Irish-American Gay,
Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995)). In Arkansas Educ. Television
Comm’n, the Supreme Court upheld the First Amendment interest of a public television station
to exclude from a televised debate an independent candidate with little popular support. 523
U.S. at 680-81 (recognizing that a requirement that a debate be open to all “ballot-qualified
candidates . . . would place a severe burden” on a sponsor, and could result in less public debates
because sponsors would be less likely to hold them). Obviously, the rights of a private debate
sponsor like the CPD in controlling the content of its speech are even greater than those of a
public broadcaster.

In order to withstand First Amendment scrutiny, government regulation of political
activity must be narrowly tailored to serve a compelling government interest. The only
governmental interest that is sufficiently compelling to justify restrictions on the expression of
participants in the political process is the prevention of corruption or the appearance of
corruption. See, e.g., Citizens Against Rent Control v, Berkeley, 454 U.S. 290, 296 (1981)
(limits on political activity are contrary to the First Amendment unless they regulate large
contributions given to secure a political quid pro quo); Buckley v. Valeo, 424 U.S. 1, 14, 18
(1976). In addition, even when a given regulation is designed to serve the government’s
compelling interest in preventing corruption, it must be closely drawn so as not to inhibit
protected expression unnecessarily. Carver v. Nixon, 72 F.3d 633, 644 (8th Cir. 1995). The
regulation at issue, if construed in the manner suggested by the Reform Party, would be
unconstitutional precisely because it would greatly limit CPD’s First Amendment rights, yet it
would not be narrowly tailored to reduce corruption or the appearance of corruption. 0

2. CPD, a Nonprofit, Noapartisan Corporation, is Eligible to Sponsor
Candidate Debates Pursuznt to Applicable FEC Reguliations

The Reform Party’s Complaint argues that the CPD is in violation of 11 C.F.R.
§ 110.13(a) because its “bipartisan voter educational efforts” allegedly support two political
parties and oppose all others, and that the “safe harbor” provisions of 2 U.S.C. § 431(a)(B){i1)
that allow nonprofit organizations to sponsor candidate debates are inapplicable to the CPD.
This same argument was advanced unsuccessfully in MURs 4451 and 4473. See Statement of
Reasons at 11, 11 C.F.R. § 110.13(a) states that

*® The Reform Party’s construction of the regulation also would render it unlawful as
having been promulgated without adequate notice. The FEC’s Notice of Proposed Rulemaking
with respect to the amendments to 11 C.F.R. § 110.13(c) gave no indication that the FEC would
restrict debate sponsors’ discretion in selecting selection criteria in the manner now urged by the
Reform Party.
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Nonprofit organizations described in 26 U.S.C. 501(c)(3) or (c)(4) and which do
not endorse, support or oppose political candidates or political parties may stage
nonpartisan candidate debates in accordance with this section and 11 C.F.R.
114.4(f).

The CPD plainly meets this standard. As noted above, the CPD has a long history of
conducting itself in a nonpartisan manner. The CPD is a nonprofit corporation, which has been
granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) of the Internal
Revenue Code. A § 501(c)(3) corporation, by definition, “does not participate in, or intervene in
... any political campaign on behalf of (or in opposition to) any candidate for public office.”
26 U.S.C. § 501(c)(3). The CPD’s limited mission, sponsoring presidential debates and closely
related educational activities, is fully in accordance with the requirements of 501(c)(3), and
similarly does not violate 11 C.F.R. § 110.13(a)’s prohibition of endorsement, support or
opposition to any candidate or party. The CPD makes no assessment of the merits of any
candidate’s or party’s views, and does not advocate or oppose the election of any candidate or
party. Brown Declaration, 3.

At best, the Reform Party’s claim that the CPD cannot host debates pursuant to 11 C.F.R.
§ 110.13(a) amounts to an argument that the very act of inviting candidates to debates constitutes
“endorsement” of those invited and “opposition” to those not invited, regardless of the
nonpartisan manner in which those selections are made. Under the Reform Party’s analysis, no
staging organization could ever hold a debate pursuant to § 110.13, because the act of using
criteria required by § 110.13(c) would always result in an improper endorsement under
§110.13(a). This result cannot be reconciled with the FEC’s regulations and must be rejected, as
it was by the FEC in connection with the 1996 Complaints. Statement of Reasons at 112!

£ % %

21 The Reform Party alleges that CPD is in violation of the Federal Election Campaign Act
because it has failed to register as a “political committee” pursuant to 2 U.S.C. § 433, but has
made expenditures and received contributions in excess of $1,000. See Complaint at 12. In fact,
FEC regulations provide that “[fJunds used to defray costs incurred in staging nonpartisan
candidate debates in accordance with the provisions of 11 C.F.R. 110.13 and 114.4(f)” do not
constitute contributions or expenditures subject to the provisions of the Act, see 11 C.F.R.
§§100.7(b)(21) and 100.8(b)(23), and thus CPD does not constitute a “political committee”
under the Act, see 2 U.S.C. § 431(4).

233392 v3



ROSS, DIXON 8 BELL, L.L.P.

Lawrence Noble, Esq.
May 2, 2000
Page 19

For the foregoing reasons, the Complaint filed by the Reform Party fails to set forth a
possible violation of the Act.

Respectfully submitted,

ROSS, DIXON & BELL, L.L.P.

L —

WlS K Loss
Stacey L. McGraw
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bee:  Frank J. Fahrenkopf, Jr.
Paul G. Kirk, Jr,
Janet H. Brown
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BEFORF THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 4987
The Commission on Presidential Debates )

DECLARATION OF JANET H. BROWN

[, Janet H. Brown, Executive Director of the Commission on Presidential Debates

("CPD"), give this declaration based on personal knowledge.

Background
l. I have been the Executive Director of the CPD since March 1987. Under the

supervision of the Board of Directors, | am primarily responsible for planning and
organizing the debates the CPD intends to sponsor in 2000.

2. Prior to serving as Executive Director of the CPD, | served on the staffs of
the late Ambassador Elliot Richardson and former U.S. Senator John Danforth.
Additionally, I have held appointments at the White House Domestic Council and the
Office of Management and Budget. [ am a graduate of Williams Coilege and have a
master's degree in public administration from Harvard University.

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely
to the sponsorship of general election presidential and vice presidential debates and related
voter education functions. The CPD was organized in February 1987, under the laws of the
District of Columbia, and has its sole office in the District of Columbia. CPD's Articles of
Incorporation identify its purpose as "to organize, manage, produce, publicize and support

debates for the candidates for President of United States . . ." The CPD has been granted
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tax-exempt status by the Internal Revenue Service under §501(c)(3) of the Internal
Revenue Code. Consistent with its §501(c)(3) status, the CPD makes no assessment of the
merits of any candidate’s or party’s views, and does not advocate or oppose the election of
any candidate or party.

4, The CPD has sponsored presidential and vice presidential debates in 1988,
1992 and 1996. The CPD’s debates have been viewed by tens of millions of Americans
and have served a valuable voter education function. Prior to CPD'’s sponsorship in 1988,
televised presidential debates were produced in only four general election years: by the
networks in 1960, and by the non-profit League of Women Voters in 1976, 1980, and
1984. No televised presidential debates were held in the general election in 1964, 1968 or
1972.

5. The CPD receives no gevernment funding; nor does it receive funds from
any political party. The CPD obtains the funds to produce its debates from the universities
and communities that host the debates, and it relies on corporate and private donations to
augment contributions from the debate hosts and to support the CPD’s ongoing voter
education activities. The CPD currently is attempting to raise funds and in-kind
contributions from a variety of corporate and non-profit entities specializing in interactive
application of the Internet in order to enable the CPD to expand and improve upon the
voter education opportunities it provides on its website. None of the organizations that
have donated to the CPD have sought or had any input whatsoever in the promulgation of
CPD candidate selection criteria or in the selection of debate participants.

6. The CPD has a twelve-member, all volunteer Board of Directors ("CPD

Board"). The Co-Chairmen of the CPD Board, Frank J. F2hrenkopf, Jr. and Paul G. Kirk, Jr.,
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each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf
has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the
government of the District of Columbia, was a founder of the National Endowment for
Democracy, is a member of the Board of Trustees of the National Judicial College, the ABA-
sponsored judicial education center for federal and state judges, and is the Chairman of the
American Bar Association’s Coalition for Justice, a group coordinating the ABAs initiative
to improve the American system of justice. Mr. Fahrenkopf also serves on the Board of
Trustees of the E. L. Wiegand Foundation and is a member of the Greater Washington Board
of Trade. the Economic Club of Washington and the Federal City Council. Mr. Kirk has
served as the Co-Chairman of the National Student/Parent Maock Election and on numerous
civic and corporate boards. Mr. Kirk currently is the Chairman of the Board of Directors of
the John F. Kennedy Library Foundation and is Of Counsel to the law firm of Sullivan &
Worcester, LLP of Boston, Massachuseits.

7. The remaining members of the CPD Board are:

Clifford L. Alexander, Jr., President of Alexander & Associates; former Chairman
of the Equal Employment Opportunity Commission.

Howard G. Buffett, Chairman of GSI, Inc.
The Honorabte Paul Coverdell, Member of the U.S. Senate from Georgia.

John C. Danforth, Lawyer and Partner, Bryan Cave; Retired U.S. Senator from
Missouri.

The Honorable Jennifer Dunn, Member of the U.S. House of Representatives from
Washington.

Antonia Herandez, President, Mexican American Legal Defense Fund.
Caroline Kennedy, Author.

Paul H. O’Neill, Chairman of the Board of Aluminum Company of America; former
Deputy Director of the Office of Management and Budget.
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Newton Minow, Lawyer and Partner, Sidley & Austin: former Chairman of the
Federal Communications Commission.

Dorothy Ridings, President and CEO of the Council on Foundations; former
President, League of Women Voters.

8. Former Presidents Gerald Ford, Jimmy Carter and Ronald Reagan serve as
Honerary Co-Chairmen of CPD.

History of the Commission on Presidential Debates

9. CPD was organized in response to the recommendations of two separate

studies on presidential elections and debates: (1) the April 1986 Final Report of the

Commission on National Elections, entitled Electing the President: A Program for Reform,
£

f“ a nine-month study of presidential elections by a distinguished group of news executives,
w4z R . "

= elected officials, business people, political consultants, and lawyers conducted under the

auspices of the Georgetown University Center for Strategic and International Studies, and

(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the
Harvard Institute of Politics and chaired by Newton Minow, former chairman of the
Federal Communications Commission.

{0.  Both of those studies underscored the importance presidential debates had
assumed in American electoral politics. Rather than permit the existence of debates to tum
on the vagaries of each election, the studies recommended that the debates be
“institutionalized." More specifically, both studies recommended that the two major
political parties create a mechanism designed to ensure, to the greatest extent possible, that
debates become a permanent and integral part of the presidential election process.

11.  Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the
Republican and Democratic National Committees respectively, responded by initiating

CPD as a not-for-profit corporation separate and apart from their party organizations.
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While Messrs. Kirk and Fahrenkopf served as the chairs of the major national party
committees at the time CPD was formed. they no longer do so; nor do the current chairs of
those committees sit on CPD's Board of Directors. No CPD Board member is an officer of
the Democratic or Republican National Committee. Although some CPD Board members,
like the majority of this country’s civic leaders, identify with the Republican or Democratic
party. that certainly is not the case with every Board member. For example, [ am not aware
of what party, if any, Board members Dorothy Ridings or Howard Buffett would identify
with if asked.

1988: The CPD Successfully Launches Its First Debates

12.  OnJuly 7, 1987, over one year prior to the sponsorship of the CPD’s first
debates, CPD formed an advisory panel of distinguished Americans, including individuals
not affiliated with any party, in order io provide guidance to CPD with respect to several
areas, including non-major party candidate participation in CPD-sponsored debates. From
virtually the beginning of CPD's operations, CPD's Board recognized that, although the
leading contenders for the offices of President and Vice President of the United States
historically have come from the major parties, CPD's educational mission would be
furthered by developing criteria by which to identify any non-major party candidate who,
in a particular election year, was a leading candidate for the office of President or Vice
President of the United States, and to whom an invitation should be exicnded to participate
in one or more CPD-sponsored debate.

13.  The individuals serving on that advisory panel (and their then-current
principal affiliation) included:

Charles Benton, Chairman, Public Media Inc.;

Ambassador Holland Coors, 1987 Year of the Americas;
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Marian Wright Edelman, President, Children's Defense Fund;

Mary Hatwood Futrell, President, Naticnal Education Association;

Carla A. Hills, Partner, Weil, Gotshall & Manges;

Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas:
Melvin Laird. Senior Counselor, Readers' Digest;

Ambassador Carol Laise;

William Leonard, former President, CBS News;

Kate Rand Lloyd, Managing Editor, Working Woman Magazine;

Newton Minow, Partner. Sidley & Austin;

Richard Neustadt, Professor, Kennedy School of Government, Harvard University;
Ed Ney, Vice Chairman, Paine Webber Inc.;

Paul H. O'Neill, Chairman and Chief Executive Officer. Aluminum Company of
America;

Nelson W. Polsby, Professor, University of California at Berkeley;

Jody Powell, Chairman and Chief Executive Officer, Ogilvy & Mather Public
Affairs;

Murray Rossant, Director, Twentieth Century Fund,

Jill Ruckelshaus, director of various non-profit entities;

Lawrence Spivak, former Producer and Moderator, "Meet the Press";
Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld;

Richard Thomburgh, Director, Institute of Politics, Harvard University;
Marietta Tree, Chairman, Citizen's Committee for New York City;
Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule;

Mrs. Jim Wright.

14.  The advisory panel convened in Washington on October 1, 1987 to discuss

the issues of its mandate, including the candidate selection criteria, after which the CPD
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Board appointed a subcommittee of the advisory panel. headed by Professor Richard
Neustadt of the Kennedy School of Government, Harvard University, to draw on the
deliberations and develop nonpartisan criteria for the identification of appropriate third-
party candidates to participate in CPD sponsored debates.

15. On November 20, 1987, Professor Neustadt's subcommittee recommended to
the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to
identify those candidates other than the nominees of the major parties with a realistic
chance of becoming President or Vice President of the United States. The Neustadt
subcommittee reported that the adoption and application of such criteria would help ensure
that the primary educational purpose of the CPD -- to ensure that future Presidents and
Vice Presidents of the United States are elected after the voters have had an opportunity to
hear them debate their principal rivals -- would be fulfilled.

16.  While the 1987 candidate selection criteria themselves were quite detailed,
they included a review of three types of factors: (1) evidence of national organization;

(2) signs of national newsworthiness and competitiveness, and (3) indicators of national
public enthusiasm or concern, to determine whether a candidate had a realistic chance of
election.

17.  On February 4, 1988, the CPD Board unanimously adopted the selection
criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria
adopted by the CPD in 1988 was to structure the CPD debates so as to further the
nonpartisan educational purpose of those debates, while at the same time complying fully

with applicable law. An Advisory Committee to the CPD Board, chaired by Professor
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Neustadt, was created for the purpose of applying the 1988 candidate selection criteria to
the facts and circumstances of the 1988 campaign.

18.  Professor Neustadt’s Advisory Committee met in advance of the debates and
carefully applied the candidate selection criteria to the facts and circumstances of the 1988
campaign. The Advisory Committee unanimously concluded that no non-major party
candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to
the CPD Board that no non-major party candidate be extended an invitation to participate
in the CPD’s 1988 debates. The CPD Board of Directors, after carefully considering the
Advisory Committee’s recommendation, the criteria and the facts and circumstances of the
1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation.

19.  Although the Bush and Dukakis campaigns reached an agreement that
addressed certain production aspects of the 1988 debates, that agreement in no sense
impaired the voter education value of those debates, in which a number of promir;ent
journalists participated, incfuding Jim Lehrer, Peter Jennings, Tom Brokaw and Bernard
Shaw.

1992: The CPD’s Debates Include Three Candidates

20.  On or about January 16, 1992, the CPD Board requested that the Advisory
Committee, again chaired by Professor Neustadt, assist the CPD in promulgating
nonpartisan candidate selection criteria in connection with the 1992 election. Pursuant to
the Advisory Committee's recommendation, the CPD Board adopted substantially the same
selection criteria used in 1988, with minor technical changes.

21, The 1992 Advisory Commiittee, consisting of Professor Neustadt; Professor
Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the

Bradenton Herald and former President of the League of Women Voters; Kenneth
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Thompson, Director of the Miller Center, University of Virginia; and Eddie Williams,
President, Joint Center for Political and Economic Studies. met on September 9, 1992 to
apply the candidate selection criteria to the 100-pius declared presidential candidates
seeking election in 1992, At that timne, it was the unanimous conclusion of the 1992
Advisory Committee that no non-major party candidate then secking election had a
realistic chance in 1992 of becoming the next President of the United States. Ross Perot.
who had withdrawn from the race in July 1992, was not a candidate for President at ihe
time of this determination.

22.  OnOctober 5, 1992, the Advisory Committee reconvened at the request of
the CPD Board to update its application of the 1992 criteria to include subsequent
developments, including Ross Perot's October 1, 1992 reentry into the campaign. The
Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on
that recommendation, the CPD Board extended invitations to Mr. Perot and his running
mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it
became clear that the debate schedule -- four debates in eight days -- would prevent any
meaningful reapplication of the selection criteria, the CPD extended its original
recommendation that the Perot/Stockdale campaign participate in two debates to all four
debates. See October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD
produced three presidential debates involving President Bush, Governor Clinton, and
Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore,
and Admiral Stockdale.

23.  When the Advisory Committee applied the 1992 criteria to Mr. Perot, it

faced the unprecedented situation in which a candidate, whose standing in the polls had
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been approximately 40%, had withdrawn from the race, but then rejoined the campaign
shortly before the debates, with unlimited funds to spend on television campaigning. The
Advisory Committee found that it was unable to predict the consequences of that
combination, but agreed that Mr. Perot had a chance of election if he did weli enough that
no candidate received a majority of electoral votes and the election was determined by the
United States House of Representatives. Although the Advisory Committee viewed

Mr. Perot’s prospect of election as unlikely, it concluded that the possibility was not
unrealistic, and that Mr. Perot therefore met the CPD’s 1992 criteria for debate

participation. See September 17, 1996 letter (attached at Tab B).

24.  The Complainants in MUR 4987 suggest that, at the time the CPD decided to

include Ross Perot in its 1992 debates, Mr. Perot’s support was at 7% in national polls. In
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fact. some polls available at the time the CPD made its decision showed Mr. Perot’s
support at as high as 17-20%. In any event, before his abrupt withdrawal from the
campaign, Mr. Perot’s public support had been almost 40%.

1996: The CPD’s Criteria are Upheld as Obijective and Nonpartisan

25, After evaluation of the prior debates and careful consideration of how best to
achieve its educational mission, on September 19, 1995, the CPD Board adopted the same
selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996
Advisory Committee consisting of the same members as the 1992 committee.

26.  On September 16, 1996, the Advisory Committee met to apply the candidate
selection criteria to the more than 130 declared non-major party presidential candidates
seeking election in 1996. Although the 1996 candidate selection criteria did not expressly
require it to do so, the 1996 Advisory Committee independently applied the criteria to the

Democratic and Republican party nominees. In light of its findings, the Advisory
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Committee recommended to the CPD's Board that only President Clinton and Senator Dole
be invited to participate in the CPD's 1996 presidential debate, and that only Vice President
Gore and Congressman Kemp be invited to participate in the CPD's 1996 vice presidential
debate. The CPD Board unanimous!y accepted the 1996 Advisory Committee's
recommendation.

27.  Inaletter from Professor Neustadt, the Advisory Committee explained that
after careful consideration of the circumstances in the 1996 campaign, it found that neither
Mr. Perot nor any other non-major party candidate had a realistic chance of being elected
president that year. With respect to Mr. Perot, the Advisory Committee emphasized that
the circumstances of the 1996 campaign differed from the unprecedented circumstances of
1992, and that Mr. Perot’s funding was limited by his acceptance of a federal subsidy. See
September 17, 1996 letter, Tab B.

28,  Just prior to the CPD’s 1996 debates, Perot 96, Ross Perot’s campaign
committee, and the Natural Law Party (the “NLP”) filed separate administrative complaints
with the Federal Election Commission (the “FEC™) alleging, among other things, that the
CPD was in violation of the FEC’s debate regulations because it provided an “automatic”
invitation to its debates to the major party nominees and because it employed impermissibly
“subjective” candidate selection criteria. Perot “96 and the NLP then filed lawsuits against
the CPD and the FEC in federal court seeking to halt the scheduled debates. After expedited

briefing, the District Court dismissed the suits. See Hagelin v. Federal Election

Commission, 1996 WL 566762 (D.D.C. Oct. 1, 1996) (NO. CIV. A. 96-2132, CIV. A, 96-

2196) (attached at Tab C). The U.S. Court of Appeals for the D.C. Circuit upheld the lower
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court’s decision, see Perot v. Federal Election Commission, 97 F.3d 553 (D.C. Cir. 1996)
(attached at Tab D), and the Supreme Court declined to hear the maitter.

29 Subsequently, in 1998, the FEC found that there was no reason to believe that
the CPD had violated any of the Commission’s regulations, and the administrative complaints
were dismissed. In brief, the FEC agreed that the requirement that decisions be made based on
“objective criteria” did not mean the criteria must be capable of mechanical application.
Rather, it was sufficient that the CPD’s criteria “reduce a debate sponsor’s use of its own
personal opinions in selecting candidates,” and are not “arranged in some manner as to
guarantee a preordained resuit.” See Statement of Reasons, MURs 4451 and 4473 (April 6,
1998) (attached at Tab E). As to the contention that the cnteria prohibited “automatic”
invitations to the nominees, the FEC, again agreeing with the CPD, explained that the
regulations do not prohibit such invitations; rather they require that other criteria exist to
identify candidates other than the major party nominees who qualify for invitation. The CPD’s
criteria satisfied this requirement.

30.  In October 1996, following the dismissal of the lawsuits, the CPD sponsored
two presidential debates between President Clinton and Senator Dole and one vice-presidential

debate between their running mates.

2000: The CPD Adopts More Streamlined Criteria

31.  After each election cycle, the CPD has examined a wide-range of issues
relating to the debates. These reviews have considered format, timing and other issues,
including the candidate selection process. The review the CPD conducts after each election
is part of the CPD’s ongoing effort to enhance the contribution the debates make to the
process by which Americans select their next President. After very careful study and

deliberation, the CPD adopted more streamnlined criteria in January 2000 for use in the 2000
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general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria
for 2000 General Election Debate Participation (the “2000 Criteria”) are (1) constitutional
eligibility; (2) appearance on a sufficient number of state ballots to achieve an Electoral
College majority; and (3) a level of support of at least fifteen percent of the national
electorate as determined by five selected national public opinion poiling organizations,
using the average of those organizations’ most recent publicly-reported results at the time of
the determination. See 2000 Criteria (attached at Tab F). As I understand the Reform
Party’s complaint, it takes issue with only the third criterion.

32.  The CPD believes that the approach to candidate selection it has adopted for
2000 will enhance the debates and the process by which we select our President. The
approach is faithful to the long-stated goal of the CPD’s debates -- to allow the electorate to
cast their ballots after having had an opportunity to sharpen their views of the leading
candidates. The approach also has the virtue of clarity and predictability. The CPb also
hopes and expects that the criteria will further enhance the public’s confidence in the debate
process.

33.  The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan)
purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a preordained result. Rather, the 2000
Criteria were adopted to further the legitimate voter education purposes for which the CPD

sponsors debates.

34.  The CPD’s selection of fifteen percent as the requisite level of support was
preceded by careful study and reflects a number of considerations. It was the CPD’s

considered judgment that the fifteen percent threshold best balanced the goal of being
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sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading
candidates with the highest levels of public support would refuse to participate.

35.  Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of
the results of presidential elections over the modern era and concluded that a Jevel of
fifteen percent support of the national electorate is achievable by a significant third party or
independent candidate. Furthermore. fifteen percent was the figure used in the League of
Women Voters' 1980 selection criteria, which resulted in the inclusion of independent
candidate John Anderson in one of the League’s debates. In making this determination, the
CPD considered, in particular, the popuiar support achieved by George Wallace in 1968
(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from
September 1968); by John Anderson in 1980 (Mr. Anderson's support in various polls
reached fifteen percent when the League of Women Voters invited him to participate in one
of its debates); and by Ross Perot in 1992 (Mr. Perot’s standing in 1992 polls at one time
was close to 40% and exceeded that of the major party candidates, and he ultimately
received 18.7% of the popular vote).

36. The CPD considered, but rejected, the possibility of using public funding of
general election campaigns, rather than polling data. as a criterion for debate participation.
That criterion is itseif both potentially overinclusive and underinclusive. Eligibility for
general election funding is determined based on performance in the prior presidential
general election. The CPD realized that such an approach would be underinclusive to the

extent that it would automatically preclude participation by a prominent newcomer (such as
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Ross Perot in 1992), but also would be overinclusive to the extent it would mandate an
invitation to the nominee of a party that performed well in a prior election, but who did not
enjoy significant national public support in the current election. In addition, while the
United States Congress determined that five percent was a sufficient level of support for
purposes of determining eligibility for federal funding as a “minor” party (at a level that is
substantially lower than that received by the “major” parties), as noted, a debate host
hoping to present the public with a debate among the leading candidates (none of whom are
required to debate) must necessarily take into account a different set of consideraticns.
Moreover, unlike the CPD’s fifteen percent standard, the standard of qualification for
federal funding in the general election has a preordained result: it automatically includes
the Reform Party candidate but necessarily precludes participation by any other third party
candidate.

37.  The CPD has retained Frank Newport, the Editor-in-Chief of the Gallup Poll,
as a consultant to advise the CPD in connection with the implementation of the 2000
Criteria. Mr. Newport is a well-respected expert in the areas of polling methodology and
statistics.

38. I understand that the complainants challenge the CPD’s 2000 Criteria on the
grounds that they are impermissibly subjective in that they are designed to exclude Patrick’
Buchanan from participating in the CPD’s 2000 debates, and to limit the debate
participants to the nominees of the Democratic and Republican parties. Those claims are
false. The CPD adopted the 2000 Criteria for the sole purpose of furthering its educattonal
mission. On their face, the criteria are pre-established and objective within the mearing of

the FEC's debate regulations. The CPD, as a non-profit, nonpartisan debate sponsor, is
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entitled to select its own objective criteria and nothing about its decision to use the 2000
Criteria, including its fifteen percent standard. is contrary to the guidelines the FEC has
provided to debate sponsors. In fact, before the CPD announced the 2000 Criteria,

Mr. Buchanan himself identified fifteen percent as a reasonable level of support for debate
inclusion. See Transcript of NBC News’ October 31, 1999 “Meet the Press” (attached at
Tab G).

39. I am aware that the complainants cite statements attributed to George
Stephanopolous, former advisor to President Clinton, that the Democratic and Republican
party nominees in 1996 each wanted to exclude Mr. Perot from the CPD’s 1996 debates.
Sce Complaint at 18. I do not know if this is true, but it most certainly is true that the
major party nominees had no input into the CPD’s candidate selection decision in 1996. In
1988, 1992 and 1996, the CPD’s decisions regarding which candidates to invite to its
debates were made by the CPD’s Board’s unanimous adoption of the recommendations of
independent Advisory Committees charged with the task of applying the CPD’s pre-
established. objective criteria. At no time did any campaign or the representative of any
campaign have a role in the Advisory Committees’ or the CPD Board’s decision-making
process.

40.  Currently, the CPD is well along in its preparations for the production of the
2000 debates. On January 6, 2000, the CPD announced the following schedule for its 2000

debates:

o First presidential debate: Tuesday, October 3, University of Massachusetts,
Boston, MA

o Vice presidential debate: Thursday, October 5, Centre College, Danville, KY
e Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC
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o Third presidential debate: Tuesday, October 17, Washington University in St.
Louis, MO

41.  Inaddition to sponsorship of the 1988, 1992, 1996 debates and its planned
sponsorship of the 2000 debates, the CPD has engaged in a number of other related voter
education activities, each intended in a nonpartisan manner to enhance the educational
value of the debates themselves. In 1988, the CPD, in conjunction with the Library of
Congress and the Smithsonian [nstitution. prepared illustrated brochures on the history and
role of political debates. In 1990, the CPD sponsored a symposium on debate format
attended by academic experts, journalists, political scientists and public policy observers.
Also in 1990, the CPD produced a videotape and brochure giving guidance to schools and
civic groups on how to sponsor debates. In 1992, the CPD produced a viewers’ guide to
debates in cooperation with the Speech Communication Association. In connection with
the 1996 Debates, the CPD sponsored DebateWatch '96, in which over 130 organizations
{(including numerous cities and town, high schools, presidential libraries, civic associations,
universities and chambers of commerce) participated by hosting forums in which citizens
viewed the debates together and had the opportunity to discuss the debates afterwards with

other viewers and listeners. In connection with the 2000 election, the CPD is planning to
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increase the numerous voter education opportunities available on or through its website,
and to produce a two-hour PBS special, “Debating our Destiny,” in conjunction with
McNeil/Lehrer Productions.

42.  Tknow of no other debate sponsor that plans to host televised presidential
debates in 2000. [fthe CPD is prevented from acting as a debate sponsor, debates
including the major party candidates may not take place this year. If that were the case, in
addition to the immeasurable injury to the American public and the efectoral process, the
time. energy and effort of an enormous number of people would have been expended tor
naught. Among those who would be injured are the CPD's many contributors, Debate
Watch hosts and participants, and the communities hosting the debates themselves (the
University of Massachusetts and Boston; Centre College and Danville, Kentucky; Wake
Forest Untversity and Winston-Salem, North Carolina; and Washington University and St.
Louis).

43.  1declare under penalty of perjury that the foregoing is true and correct.

%
Executed this _L__ day of May, 2000.

N g‘l"r = HT p e
JANET I-LBROWN
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PROCEEDINGS
THOMAS H. HOGAN, District Judge.

1 THE COURT: The Court iz going to
dictate a bench opinion at this time.- or
announce a bench opinion; it’s not dictating;
it's spontaneous, as opposed to written out--
because of the, as I mentioned earlier, the
exigencies of the case and the need for the
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public and the candidates and the parties
before the Court, the agencies, and the Debate
Commission to have a ruling by this Court in
light of the oncoming debates this Sunday.
I'm going to try to make a brief review of the
status of the case and the issues pending
before the Court and then make a ruling on
the request for preliminary injunction and the
motions that have been filed.

All right. First, the Court wants to recognize
and thank counsel for their hard work in an
expedited fashion in this serious matter, the
counsel: Mr. Lanham, Mr Raskin, Mr
Sargentich, and Mr. Steinberg assisting them
and their other assistants; for the Natural
Law Party, Mr. Newmark and Mr. Vogel as
well; on the defense side, Mr. Loss and Mr,
Briggs, Ms. McGraw, and others for the
Commission on Presidential Debates; and for
the Federal Election Commission, Mr.
Hershkowitz and his assistants.

The Court had set a very tight time frame in
this matter, and although it's on the public
record, it may not be generally known, there
were multiple motions to intervene by various
pro se litigants that the Cowrt denied and
motions by the Green Party and by Mr. Nader
and by the Rainbow Coalition, Mr. Jackson, to
either file an amicus brief or, in Mr. Nader's
case, to intervene. That was denied, but I
allowed them bhoth to file amicus briefs, hriefs
to assist the Court that I've considered as well
on these issues.

The first case was Dr. John Hagelin and
others, the Natural Law Pariy, versus the
Federa! Election Commission, was filed here

on September 6 and had--I'm sorry, they had

filed, 1 believe, an administrative complaint
on September 6 to the Federal Election
Commission, and on September 13 of this
year, they filed this litigation.

On September 20, the Perot plaintiffs filed an

administrative complaint with the
Commission. On September 23, they then
filed this litigation. I consolidated these two
casges for the purpose of argument and so that
we combined them on today’s hearing
schedule.

C
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The parties, since this is October 1, literally
in one week have briefed fully the issues in
this case, have had oppositions filed and reply
briefs received as late as last evening that the
Court and the parties worked on.

What the Court intends to do is, as it said,
dictate its opinion in this matter at this time.
It hopes that the time frame will be such it
will be able to issue a fuller analysis and a
written opinion in a few days, but because, as
I've said, of the need for a decision, in fairness
to the parties, I'll issue this bench opinion. It
will rule upon the preliminary injunction and
the motions that are pending to dismiss.

I will announce my ruling and then give the
rationale, that is, the findings of fact and
conclusions of law under the preliminary
injunction standards under rule 65 and then
the rulings on the motions to dismiss as well,
and follow that by an entry of an order on the
docket for appellate purposes as may be
necessary.

*2 The preliminary injunction requested in
both cases, for instance, in the Perot case, Mr.
Lanham--I didn't recognize Mr. Lanham--in
the Perot case, the remedies sought in their
brief indicates that the plaintiffs recognize the
Court should not unnecessarily intrude in the
election process and it does not have authority
to order the debates occur, select the
participants in those debates, but argues it
does have jurisdiction to guide the decision-
making process of the CPD, that is, the
Commission on Presidential Debates, to
ensure it conforms to legal requirements and
suggests that the Court review the criteria,
inform defendants of the criteria it considers
objectives, and lists three criteria that are
objective, and that the Court allow that the
plaintiffs, Mr. Perot and Mr. Choate, who
meet those objectives, the objective criteria
the plaintiff lists as objective, and order that
the CPD aliow them then to participate in the
debates and that at least I should identify the
criteria that they have set forth as the only
pre-established objective criteria and enjoin
the Commission on Presidential Debates from
applying any debate selection criteria other
than those pre-establiched objective criteria as
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set forth by the plaintiff that should be used.

In the alternative, they ask the Court to
declare the debate regulations of the FEC to
be ultra vires and unconstitutional and enjoin
any further CPD or corporate spending on
these debates.

Likewise, the Natural Law Party and Dr.
Hagelin and Dir. Tompkins pray that the
Court issue a temporary restraining order or
preliminary injunction enjoining the CPD
from using unlawful subjective selection
criteria in requiring it to establish its pre-
established subjective criteria or, in the
alternative, ordering the FEC to make an
immediaie decision on the violations and
authorizing it to take expedited action against
the violations.

This case presents a rather unique issue for
this Court that has not been directly decided
before in this circuit and perhaps in any
circuit as to the granting of a preliminary
injunction that either would order, in essence,
the attendance of certain individuals at the
debates or stop the debates based upon the
plaintiffs’ agsertions that the criteria, at least
under the regulatory argument, that the
criterin.  used were inappropriate, being
subjective, and therefore the debates cannot go
forward until appropriate criteria are drafted
and established, and secondary to that, that
the Court should indicate which criteria are
appropriate so that debates could go forward
with the individuals who may then fall under
the criteria.

The arguments have consisted of, as I've said,
not only the briefs and the additional
materials and exhibits filed and affidavits, but
also the presentations this morning by counsel
that the Court has considered.

The Court is going to make the following
ruling at this time on the preliminary
injunction request foilowing the factors that 1
must use in any preliminary injunction case in
this circuit under Washington Metropolitan
Area Transit Authority v. Holiday Tours, 559
F.2d 841, 843, a 1977 circuit case. The factors
are the likelihood of success on the merits;

Do
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whether without this relief the movants have
shown they'll suffer irreparable injury; the
balance of the equities or harm to other
parties, as they say; and finally, wherein lies
the public interest.

*3 Applying those factors, the Court is going
to demy the motion for preliminary injunction
in both cases, the case of Mr. Hagelin and the
Natural Law Party and the case of Mr. Perot
and the Perot Party--Reform Party at this
time. As I have said, this bench opinion will
be the findings of fact and conclusions of law
giving the rationale for this decision.

While recognizing that the debate medium
through the TV and the exposure is not only
important but probably vital and essential in
today's world of electronic communication,
vastly different than referred to earlier in the
Lincoln-Douglas debates, where it was a room
perhaps of this size that the debates occurred
in or outdoors with a group of people, today to
reaily meaningfully communicate, it is, I
would believe most will agree, essential that
the candidates have access to TV,

Unfortunately, more people watch the TV and

get their impressions, make their decisions
perhaps from the TV exposure than they do
from the print media in today's world.
Perhaps someday we'll be doing virtual
debates over the Internet, where this won't be
the same problem, but right now we're faced
with these issues of the participation of Mr.
Perot and his party and his vice presidential
candidate, Mr. Choate, and the Natural Law
Party, Dr. Hagelin and his vice presidential
candidate, Dr. Tompkins, to participate in the
debates scheduled for October 6, this Sunday
evening.

While recognizing the important interest and
need, as I've said, for comununication through
the TV medium and access to the TV by the
third-party candidates to establish their
credibility with the electorate, it's apparent to
the Court, after review of the authorities and
the case law and the statutory framework of
the Federal Election Commission, that the
likelihood of success on the merits, whether
I'm treating the statutory/regulatory claims of
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the Natural Law Party or, we use the
terminology Perot Party to incorporate the
various Perot plaintiffs, as to their statutory/
regulatory claims, that there is substantial
barriers to the likelihood of success on the
merits that the plaintiffs have simply not
overcome that [ had to be convinced they could
before I could grant a motion for preliminary
injunction.,

The Court recognizes the frustration and
perhaps this, I think, admitted by the
defendants perhaps unfairness in the process
that does not allow ali those who consider
themselves legitimate candidates for our most
important office in the country to fully
participate, but I believe the complaint should
be with Congress and the statutory framework
established for the FEC to operate and that
thie carefully crafted statute and the
regulations promulgated by the FEC under
their authority and expertise are not easily
challenged.

The first issue to look at under the statutery
claims of the Natural Law Party and the Perot
plaintiffs is the jurisdictional problem, where
Congress set forth very precise procedures
and, after case decisions, amended the statute
to reflect a more timely review of certain
areas that could be raised or questions that
could be raised as the elections appreoached.

*4 Congress obviously knew the problems-
they are politicians who face election every
two years in the House and every six in the
Senate--that could occur if the election process,
electoral process was interfered with by the
courts willy-nilly and therefore prescribed the
election laws as it has under the Federal
Election Commission Act.

They easily could have, because they
responded to certain case decisions, the Cort v.
Ash case for one, amended the statute to
create #xceptions for procedures for cases like
this one and could have certainly said in
extraordinary circumstances the courts may
intervene and grant injunctions, ete., but they
did not, even though they have considered
issues, obviously, of timing and concern to
have the parties heard and grant a relief prior
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to elections mooting out the issues they've
raised.

Congress created the FEC to hear issues such
as this-I'm talking now on the statutory/
regulatory claims--such as these issues and set
up a procedure forth for them to do that. This
Court has ruled, as other courts have ruled,
the FEC is bound by those procedures and
must follow those.

In this case, complaints have been filed with
the FEC that the criteria used were not in
accordance with their regulation and that
violated the statute and that they should be
granted some relief. There's no indication
that the FEC is not doing other than they're
prescribed to do by statute, that is,
investigating the complaints, and will in due
course rule upon them, and the plaintiffs, if
dissatisfied, ¢an eventually come to court.

That brings the case to the Court then to look
at the futility issue, ghould that overcome this
grant of exclusive jurisdiction to the FEC, and
that was amended. The statute now, instead
of reading primary, reads exclusive primary
jurisdiction for the FEC.

The defendants have argued, the FEC, there
is basically no case in which the Court could
grant relief, that the exclusive and sole
jurisdiction always lies with the FEC, and no
matter what the circumstance could be, the
Court could not intercede.

As argued to this Court by Mr, Newmarls,
who referred to the Rafeedie case with Justice-
-Judge then, | believe, now Justice Ginsburg,
and tried to analyze the difference in the
exhaustion requirements and original
jurisdiction or subject matter jurisdiction and
came up with a, there's something different
between that and the classic jurisdiction
requirements, such as diversity, ete., that has
some appeal to the Court in its analysis, and |
believe that the Court may be able in certain
extracrdinary circumstances to hear a case if
the pursuit of the FEC remedy would be futile.

However, in this case, I do not see the
plaintiffs are so different from other cases,
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such as the Carter-Mondale Re-election
Committee v. FEC, 642 F.2d 538, a 1980
D.C.Circuit case. There the plaintiffs were
making claims that were even perhaps more
urgent than here involving the approaching
presidential election by the one group of the
presidential candidates essentially
complaining about the other presidential
candidates accepting illegal funds, etc., and
were found not te have met the futility
exception, and that involved the iwo
presidential candidates with the election close
upon them, and therefore, the Carter-Mondale
people could not get relief even though they
may have had a legitimate complaint.

®5 In this case, we have the situation of Mr.
Perot and his party and the Natural Law
Party and Dr. Hagelin complaining they
cannot get relief in time and the debate is
cloge upon them. It’s not the final presidential
election they're challenging in November, but
a preliminary step which the Court has
recognized is important but does not seem it
overcomes the Carter-Mondale rule that was
established in this circuit as to have met a
futility exception, even if one should exist, but
I believe the language of the case law referred
to, NCPAC and others, does recognize there
may be a hurdle over which the plaintiffs
could leap in the apprepriate case, but I do not
find it exists here. As to their likelihood of
success on the merits, it does not seem that
the plaintiffs have a situation that would meet
that exception.

Also, as to the remedy that may be available,
{'ve referred to the relief sought by the
plaintiffs in their motions that would have the
Court order either criteria be accepted by the
Presidential Debate Commission that I would
say is the appropriate criteria, nof the agency,
the FEC, who is assigned this responsibility
by Congress, and that I would rule that that
critoria was met by the plaintiffs and
essentially order they must attend then any
debate that ig then held, or I would rule
eventually, I suppose, on the other hand there
can be no debates until they redo the criteria,
which obviously could not heppen in this
presidential election cycle.
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Weighing that against the plaintiffs not being

able to partake in the debate or the remedy
they may still pursue in their complaints to
the FEC and may have a right to come back to
this Court later on in the process that is
provided by the Federal Election Commission
Act, under 437g(aX8), the Federal Election
Commission lawyer asserted they would not
be mooted out if they came back to court.
What they would have lost if the FEC doesn’t
agree with them and they have to come to
court is the opportunity to debate, but they
still may be able to cure any defects in the
criteria they allege the Debate Commission
has used so that the next cycle would not have
these defects and thereby have some relief,
although not total relief.

But weighing the interference of the Court--
and I'm going not only to likelihood of success
on the merits and irreparable injury, but
balancing the equities and the public interest--
the harm that could occur by the Court’s
interference in this process and the reaching
that the Court must make to grant the
preliminary injunction that it would have the
right to set the criteria or choose which
criteria already out there are appropriate and
disallow other criteria, overriding the FEC’s
opportunity to do that as the agency assigned
to do that by Congress, and considering the
plaintiffs can still pursue this complaint later
in court, salbeit without partaking in the
debates, and the harm to the public interest
and having the debates go forward as
presently set and not interfering with those,
the Court comes down against the plaintiffs on
that issue.

*6 So that the Court is convinced, applying
all the factors and even considering in some
sense the Drreparable injury {o the plaintiffs
by not being able to participate in the debates,
but not overall irreparable injury, since I
believe they can satill go forward with their
complaints and eventually come to court if
they're not given appropriate relief, and
recognizing that the third- party candidates
who are not accepted for the debates have a
stigma attached to them that they have been
determined to be, I think the language given
was logers already, that they lack the
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exposure and they will not be able to test their
ideas in the crucible of a debate in front of the
public, or, as urged by plaintiffs’ counsel, they
will not be able to take the job interview for
the American public, and that they could lose
as well the opportunity to earn additional
federal funding by the level of votes that they

" can get if they are successful in running and

collecting a certain percentage of the votes
and that will hurt their opportunity to do that,
I've considered ail those factors and the
irreparable injury, and weighing the chances
of success, likelihood of success, and the harm
to others and the public interest, and because
of the statutory structure that I believe exists
under the case law and its interpretation
almost unanimously by all courts that this
hurdle is great indeed, and following the
scheme as put together by Congress, I do not
believe the plaintiffs have shown a likelihood
of success on the merits on their claims, and
despite the fact they will suffer some injury, I
do not believe it overcomes their, a lack of
ability to succeed in this case.

The Court aiso had claims submitted to it on
the injunction--then I'll get to the merits side
in a minute on the motions--constitutional
claims in the Perot suit only. Again, there
was an objection to jurisdiction and claims
against the FEC and CPD as to their
constitutional issues.

Again, applying the Holiday Tours factors,
I'm going to find that there's no likelihood of
guccess on the merits again on the
constitutional claime. Simply put for the
purpose of this bench opinion, the claims
against the Commission on Presidential
Debates, the constitutional tlaims, 1 believe,
cannot succeed, because the plaintiff has not
shown that the CPD is a state actor.

An example of that is San Francisco v, USQOC,
United States Olympic Committee, and again
it was found not to be a staie actor despite it
was under federal charter, got help from the
government for fund raising, and certainly
was in the area of public interest.

Here, where plaintiff has no right to
participate in the debate, he's agreed to that

e e e
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under Johnsen v. FCC out of this circuit, 829
F.2d, at 163 to 164, an '87 D.C. Circuit case,
therefore, there is no constitutional issue [
believe the plaintiff can recover on in the
Perot litigation.

The plaintiff had argued and analyzed the
issues in the context of an analogy to political
conventions or voter access or to the ballot,
but we do not have that here with the decision
of law in this circuit as to the there is no right
to participate in this debate in any event and
that at least at this time, there is not
sufficient evidence to show that the CPD is
really a state actor in any fashion.

*7 Even going further to the merits of the
constitutional claims, there’s an argument
that the equal protection clause of the 14th
Amendment was viclated by the CFD, and I
do not see that available to the plaintiff in the
context in which he's raised it. The same with
the that a debate is not a public forum, where
the plaintiff's First Amendment rights are
being violated in any fashion.

And finally, he argued that his due process
rights were violated because-- under the Fifth
Amendment, as in Goldberg v. Kelly, but
where there’s no right to debate under
Johnson, there’s no right to a hearing, notice,
etc., s0 I do not ses that applying.

The plaintiffs argued an issue it had raised in
its reply brief heavily before the Court today,
and that is the FEC regulation at 11 C.FR.
116.13 is ultra vires and unconstitutional
interpretation of the FECA authority, because
it permits corporate expenditures in violation
of the FECA prohibitions.

The Court does not again find a likelihoed of
success on the merits of that claim. The FEC
regulation has isgued, they said, pursuant to
the reference 1 made during argument to 2
U.S.C., Section 431(9XBXii), which exempts
from the definition of expenditures such
nonpartisan activity designed to encourage
individuals to vote, and then it goes on or to
register to vote, so it included both the
registration, but it also includes individuals to
vote in general, that is, encourage them fo go
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to the polls.

Obviously, the FEC in its expertise and using
a2 Chevron analysis and deferring to their
interpreiation, it seems to me that their
publication of regulations pursuant to the
statute allowing expenditures to be exempted
for nonpartisan activity, it seems it’s not
illogical to say that that appears to fit the
statutory authority given to the FEC, and
accepting their expertise, I do not see at this
point a basis to declare ultra vires and
unconstitutional that they have allowed under
regulations private organizations to establish
themselves for purposes of holding
nonpartisan debates supported by corporate
contributions.

Finally, the plaintiffs, the Perot plaintiffs
claim the FEC has unconstitutionally
delegated authority to the Debate Commission
and that such delegation is unconstitutionatly
vague was raised. I had a hard time getting a
handle on that. I think that I don't see any
statutory  authority delegated to the
commission, and I think the claim is not that
it was vague, but that they had precige
criteria, they said, that the Debate
Commission must establish, whatever group is
set up to try to put on the debates that have to
have this subjective criteria, and they're
complaining their criteria accepted or used by
the Debate Commission was inappropriate and
not in accordance with the FEC rule. I don’t
see how that meets the unconstitutionally
vague standard.

So again, I do not see a likelihood of suecess
on the merits on the constitutional issues as
raised by the Perot plaintiffs.

*§ And finally, again, the irreparable injury,
certainly I share the concerns the parties have
set forth and, as I've already articulated, that
the Court has on this process, and perhaps in
the future there will be a different process or
the Presidential Debate Commission wilt be
organized  differently, with  different
qualifications in their criteria in the future,
but that's not what I have before me now.

Certainly the previous courts that have
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considerad interfering with debates or ongoing
presidential elections have found substantial
public injury if the debates are prevented from
going forward or the elections are interfered
with, and I believe that is the appropriate
standard for the Court to consider.

And ultimately, there’s a problem of
redressibility, as U've referred to earlier, which
is one of the factors to consider under the
likelihood of success. As I mentioned, I do not
tnink--and I--despite the parties' pleadings
that [ read in their motions, that the Court
would he empowered to order Mr, Hagelin and
Mr. Perot and their vice presidential
candidates to participate in the debates, to
require they be admitted and require that the
two presidential candidates now in the debates
continue their participation. I think everyone
agrees that that would be beyond the Court’s
authority.

I think it's beyond the Court’s authority to
order CPD to use only certain of its criteria
and I make the selection of which criteria.
That does not go through any regulatory
agency. That's one judge putting his
imprimatur on certain criteria he believes is
appropriate as urged by the parties, and those
criteria, the ones that get them in the debate
may not get others in the debate, and I begin
to believe that that is not appropriate judicial
rule making.

Sc that there’s no guarantee that whatever
the Couwrt did today, if I found for the
plaintiffs, the debates would take place under
any of those circumstances., It's more likely
that the best the Court would do if it found
grounds to do so would be to order the CPD
and the FEC to go forward with the
complaints on an expedited basis and to see
what came out of that. In the meantime, I
expect that that would sabotage the debates
themselves, 50 no one would really succeed.

Finally, before--so I'm denying the motions
for preliminary injunction for those reasons
under rule 65. P've consolidated these
hearings, as I've said, under the rules, and
there have been motions to dismiss filed by
both defendants as to both cases. I'm going to
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treat those motions to dismiss as motions for
summary judgment, because there have been
affidavits filed and supplementary exhibits
given to the Court taking it out of the motion
to dismiss category and putting it under
motion for summary judgment.

Under Celotex v. Catrett, 477 U.S. 317, at
322, an ’86 case thai came from this circuit,
the Supreme Court ruled summary judgment
is appropriate against a party who fails to
make a showing sufficient to establish the
existence of an element essential to the
party's case and on which the party will bear
the burden of proof.

*9 I have gons back through these materials
again in the context of the motions for
summary judgment--I'm treating the motion
to dismiss, as I've said, as summary judgment-
-to see whether or not there's any contested
material issues of fact the parties have argued
to the Court. In fact, there are none, that it is
strictly a legal issue for the Court to consider
this regulation under the statutory authority
granted the FEC that they're questioning and
the constitutional issues as raised by Mr.
Perot.

Under the analysis I've given for the
preliminary injunction, the Court is going to
find that it ehould grant summary judgment
on behalf of the defendants on the complaints
herein, that the statutory claims that the CPD
has violated the FEC regulations of 11 C.F.R.
110.13, again as I've indicated previously, 1 do
not believe that they can establish that the
FEC has issued an ultra vires or regulation
that is beyond their authority to do so but that
does fit in with the context of the Chevron
analysis, their expertise in this area, where
the statutory authority allowed them to have
an exception for expenditures of nonpartisan
activity designed to encourage individuals to
vote, s0 that the establishment of regulatory
scheme work by the FEC to allow private
501(c)-type organizations to exist to put on
debates does not seem to the Court at this
time, as the parties submit it was a legal
issue, to be beyond the FEC’s power under
FECA, and I'm going to grant summary
judgment on the issues of the regulatory

D i —
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authority and that the CPD has violated
those, also, because I've ruled that that first
will have to go through the FEC process, the
complaint process before it comes to this Court
in any event.

Additionally, as to the constitutional claims,
again as [I've addressed them already,
incorporating that analysis, 1 simply do not
see any of those established ag a legal issue at
this time. There are no materia! facts of
dispute, and because CPD is not a state actor
under the case law, because there’s no right to
participate in the debate under the case law,
there's no equal protection clause or due
process right that is trammeled upon by these
regulatcery regulations, and that I've already
found the CFR. involved is not
unconstitutional or ultra vires becauss it
permits corporate expenditures, under that
analysis then, there are no issues left for the
Court to decide in the future, so that I'm going
to grant summary judgment on behalf of both
defendants and dismiss both cases at this
time.

The Court is going to issue an order today
incorporating this bench ruling. As I've said,
if time allows, I'll issue a written opinion with
perhaps a more articulate analysis of these
issues, and it may be in the future, as I've
already alluded, there will be a different
arrangement in our debate system that has
been set up under the FEC that would be
perhaps more open and accessible to those who
should be heard by the American public in a
debate circumstance.

Sometimes one wishes we had more of the
British system, where the party leaders debate
many different characters, if you've ever been
to Britain, and that they would appear and
debate in Congress, as a matter of fact, as the
prime minister has done. I think we’re sort of
at a point where it reminda me of the playoffs
that are starting, in a baseball analogy, and
we have the wild card team makes the
playoffs but isn't allowed to play in the World
Series eventually, even if it’s succeeding well
in the playoffs, and that’s regrettable.

*10 But under the case law and the statutory
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scheme work that's been established by
Congress after notice of these types of
concerns, I cannot find the plaintiffs can show,
as 've already ruled, sufficient evidence to the
Court that they can have a likelihood of
success on the merits, and I have to grant
summary judgment for the defendants.

I want to thank counsel for their work. [
know it wags extensive, time- consuming, and
difficult over the last week. The Court had
them on a very tight schedule and also on a
tight argument schedule, and I appreciate
their cooperation and excellent arguments
they presented to the Court.

All right. We'll stand in recess.
(Which were all the proceedings had at this

time.)

END OF DOGCUMENT
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atall”?®

In addressing both sets of arguments
pressed by the petitioners, the McMillan
Court not only affirmed the continued vitality
of Specht, but also used language that limited
its holding regarding the inapplicability of
Specht to situations in which the sentence
venhancement” relates to the particular
event on which the conviction is based. The
Court held that the Act did not fall under
Specht because it “only bec[ame] applicable
after a defendant has been duly convicted of
the crvme for which he is to be punished.”
McMillan, 477 U.S. at 87, 106 S.Ct. at 2417
{emphasis added). Rejecting the claim that
a higher burden of proof should apply, the
Court noted that “[slentencing courts neces-
sarily consider the circumstances of an of-
fense in selecting the appropriate punish-
ment, and we have consistently approved
sentencing schemes that mandate consider-
ation of facts related to the crime, without
suggesting that those facts must be proved
beyond a reasonable doubt.” Id at 92, 106
S.Ct. at 2419 (emphases added).

The Court’s apparent assumption that pun-
ishment will relate to the crime of conviction,
rather than to crimes for which the defen-
dant has been acquitted, reflects a common-
ality of understanding about fundamental
fairness shared by scores of judges and aca-
demics,™ as well as every nonfederal jurisdie-
tion in the nation that has implemented
guideline sentencing.® The Federal Guide-
lines stand alone in perpetuating their ano-
malous treatment of acquittals in sentencing.

In sum, I do not believe the Supreme
Court has yet sanctioned the intolerable no-
tion that the same sentenece can or must be
levied on a person convicted of one crime,
and acquitted of three “related” crimes, as
can be imposed on his counterpart convieted
of all four crimes. The result of such 2
system is subtly but surely to eviscerate the
right to & jury trial or to preof beyond a

29. McMillan, 477 U.S. at 91-92, 106 S.Ct. at
2419,

30. See supra note 2.

31. Sze Tonry, supra note 2, at 356-57 (noting that
the Federal Sentencing Commission is the only
sentencing commission in the pation to reject the
“charge offense” model, whereby seniences are

reasonable doubt for many defendants. Yet
we appear to have relentlessly, even mind-
lessly progressed down the path. It is time
to turn back. The British novelist GK.
Chesterton once said: “[Wlhen two great
political parties agree about something, it is
generally wrong.” 2 I am afraid the same
can be said in this one instance about great
circuit courts.
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sought to enjoin debates or require Federal
Election Commission (FEC) to act on com-
plaints. The United States District Court
for the District of Columbia, Thomas F. Ho-
gan, J., denied relief, and candidates appeal-
ed. The Court of Appeals held that: (1)
district court lacked jurisdiction to enjoin
impending debates or force FEC to act im-
mediately; (2) FEC failure to rule on chal-
lenges to debates filed one month or less
before first scheduled debate was neither
unlawful nor unreasonable; (3) FEC did net
delegate any authority to sponsor of presi-
dential debates when it issued regulation
permitting eligible nonprofit organizations to
stage debates; but (4) where district court
did not have opportunity to consider chal-
lenged regulations’ legality in terms of ad-
ministrative record, proper procedure was to
dismiss without prejudice to flling of new
suit.

Affirmed in part and remanded in part.

1. Elections ¢=311.1

District court lacked jurisdiction to ig-
nore elaborate statutory requirements for
consideration of complaint under Federal
Election Campaign Act (FECA) and to en-
join impending presidential debates or force
Federal Election Commission (FEC) to act
immediately to adjudicate validity of com-
plaints filed with FEC or to order FEC to do
so before scheduled debates. Kederal Elec-
tion Campaign Act of 1971, § 30%(a), as
amended, 2 U.S.C.A. § 437g(a).

2. Action <=3

Apart from petition in district court by
party aggrieved by Federal Election Com-
mission’s (FEC) dismisaal of complaint or
failure to rule within 120 days, there is nc
private right of action to enforce Federal
Election Campaign Act (FECA) against al-
leged violator. Federal Election Campaign
Act of 1971, § 309(a¥8)C), as amended, 2
U.S.CA. § 437g(a)8)(C).

3. Elections &=311.1

Since Federal Election Commission
(FEC) is given 120 days to act on submitted
complaint, its delay in ruling on challenges to
presidential debates filed one month or less

before first scheduled debate was neither
unlawful nor unreasonable. Federal Election
Campaign Act of 1971, § 30%(a)(8XA), as
amended, 2 U.S.CA. § 437g(2)(8)(A).

4. Administrative Law and Procedure
=322.1
When Congress has specifically vested
agency with authority to administer a stat-
ute, it may not shift that responsibility to
private sctor,

5. Elections ¢=311.1

Federal Election Commission (FEC) did
net delegate any authority to sponsor of
presidential debates when it issued regula-
tion permitting eligible nonprofit organiza-
tions to stage candidate debates, provided
that they employ “pre-established objective
criteria” to determine who may participate,
and gave individual organjzations leeway to
decide what specific criteria to use. Federal
Election Campaign Act of 1971, § 316, as
amended, 2 U.S.CA. § 441h; 11 CFR.
§9 110.13, 124.4(5.

6. Elections ¢=311.1

Federal Election Commission (FEC)
may not render advisory opinion upon re-
quest of third party concerning legality of
organization’s preannounced criteria for par-
ticipation in election debate. Federal Elec-
tion Campaign Act of 1971, § 308(a)1), as
amended, 2 U.S.CA. § 437f(a)(1).

7. Blections ¢=311

Federal Election Campaign Act (FECA)
has no provisions governing judicial review of
regulations, s¢ action challenging its imple-
menting reguiations should be brought under
judicial review provisions of Administrative
Procedure Act (APA). 5 US.CA. § 701 et
seq.; Federal Election Campaign Act of
1971, § 01 et seq., as amended, 2 U.S.C.A.
§ 431 et seq.

8. Administrative Law and Procedure
€478
Elections €=311.1
Where district court did not have oppor-
tunity to consider challenged Federal Elec-
tion Commission (FEC) regulations’ legality
in terms of administrative record or the Ad-
ministrative Procedure Act (APA) and the
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case law under it, proper procedure was to
dismiss without prejudice to filing of new suit
challenging FEC authority to promulgate the
regulations. 5 U.S.C.A_ § 701 et seq.; Fed-
eral Election Campaign Act of 1971, § 301 et
seq., as amended, 2 U.S.C.A. § 431 et seq.

Appeals ‘from the United States District
Court for the District of Columbia (Nos.
98cv2196 and 96cv2132).

Thomas 0. Gorman, Washington, DC, ar-
gued the cause for appellants Ross Perot, et
al., with whom Samuel W. Lanham, Jjr., Ban-
gor, ME, Jamin B. Raskin, and Thomas O.
Sargentich, pro hac vice, and Robert E.
Steinberg, Washington, DC, were on the
briefs.

Thomas M. Newmark, St. Louis, MO, ar-
gued the cause {(pro hac vice) for appellants
Dr. Hagelin, et al., and was on the brief.

Richard B. Bader, Associate General
Counsel, Washington, DC, argued the caunse
for appellee Federal Election Commission,
with whom Lawrence M. Noble, General
Counsel, was on the brief.

Lewis K. Loss, Attorney, Washington, DC,
argued the cause for appellee Commission on
Presidential Debates, with whom William H.
Briggs, Jr., was on the brief.

Before: SILBERMAN, RANDGLPH, and
ROGERS, Circuit Judges.

Opinion for the Court filed PER
CURIAM.

PER CURIAM:

Two days hence a series of debates be-
tween candidates nominated by the Demo-
cratic Party and the Republican Party for
President and Vice President of the United
States is scheduled to begin. One day ago
this court heard argument concerning those
debates. The case was argued before the
district court on October 1, 1996. In view of
the importance of the issues and the short
time remaining before the debates begin, this
court granted the motions for expedited re-
view.

Appellants in these consolidated appeals
are Ross Perot and Pat Choate, the preai-

dential and vice-presidential nominees of the
Reform Party, and their campaign crganiza-
tion, Perot '96, Ine. (collectively “Perot”);
and Dr. John Hagelin and Dr. Mike Tomp-
king, the nominees of the Natural Law Party
of the United States, and their party (collec-
tively “Dr. Hagelin”). They appeal from the
denial of injunctive relief and the grant of
summary judgment to the Federal Election
Commission (“FEC”) and the Commission on
Presidential Debates (“CPD"). Appellants
now raise only two contentions. Perot con-
tends that the FEC has unlawfully delegated
legisiative authority to a private, non-profit
corperation, in violation of Articie I of the
Constitution. Dr. Hagelin contends that the
district court erred in granting summary
judgment on the grounds that it lacked juris-
diction to enjoin a violation of the Federal
Election Campaign Act of 1971 (“FECA”), 2
U.S.C. § 431 et seq. (1994), despite the inabil-
ity of the FEC to address the violation prior
to the 1996 presidential debates scheduled by
the CPD to begin on October 6, 1996.
Hence, we do not address the merits of ap-
pellants’ other claims, presented to the dis-
trict court, that they were wrongfully exclud-
ed from the debates. On the issues before
this court, we find no merit in Perot’s consti-
tutional challengs or in Dr. Hagelin's conten-
tions. As to the validity of the FEC regula-
tion at the center of this controversy, we
conclude that the grant of summary judg-
ment sustaining it was premature. Accord-
ingly, we affirm the denial of injunctive re-
lief, vacate the grant of summary judgment
reiating to the claim that the regulation is
inconsistent with the statute, and remand
with instructions to dismiss the regulatory
claim without prejudice.

L

The CPD is a private, non-profit corpora-
tion formed in 1987 for the purpose of spon-
goring presidential debates. In prior years,
that task had been performed by another
non-profit entity, the League of Women Vot~
ers. Beginning with the 1888 presidential
election, the CPD assumed that function.
The members of the CPD include a former
chairman of the Democratic National Coma-
mittee, a former chairman of the Republican
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National Committee, and other representa-
tives of the Democratic and Republican par-
ties. In connection with the 1996 presiden-
tial election, the CPD has scheduled a series
of two presidential and one vice-presidential
debates, with the first presidential debate
scheduled to take place on October 6, 1996.
The only candidates invited to participate are
President William Jefferson Clinton and for-
mer Senator Robert J. Dole, the respective
nominees of the Democratic and Republican
Parties, and their vice-presidential running
mates. The CPD, relying on its prean-
nounced criteria, and the recommendation of
an advisory committee consisting primarily of
political scientists, based its decision to ex-
clude other candidates on the grounds that
no other candidates have a “realistic chance
of winning” the 1996 election.

To understand the nature of appellants’
claims, we set forth the underlying statutory
and regulatory framework. The FECA pro-
hibits “any corporation” from making “a con-
tribution or expenditure in connection with"
any federal election. Z US.C. § 441b(a).
Both a “contribution™ and an “expenditure”
are defined to include, inter alia, any ad-
vance of “anything of value ... for the pur-
poese of influencing any election for Federal
office.” Id § 431(8XAXND); td.
§ 431(9AXTD). An “expenditure” does not,
however, inelude “nonpartisan activity de-
signed to encourage individuals to vote or to
register to vote.” Id § 431(9)(B)(i).

As early as 1976, the FEC recognized that
§ 441b could be construed to bar the use of
corporate funds to stage debates, See 44
Fed.Reg, 59,162 (1979). To remove doubt
about the legality of corperate sponsorship of
debates, the FEC promulgated a regulation

1.  The regulation reads in relevant part:
§ 110.13 Candidate debates.

(a) Staging organizations. (1) Nonprofit or-
ganizations described in 26 U.S.C. 561{c}3) or
(c}4) and which do not endorse, support, or
oppose political candidates or political parties
may stage candidate debates in accordance
with this section and 11 C.E.R. 114.1(h).

[ ] ” £ L] [ ] L]

(b) Debate Structure. The structure of de-
bates staged in accordance with this section
and [! C.F.R. 114.4(f) is left tc the discretion
of the staging organization(s), provided that:

(1) Such debates include at least two candi-
dates; and
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incorporating its view that “nonpartisan de-
bates are designed to educatz and inform
voters rather than to influence the nomina-
tion or election of a particular candidate,”
and thus “funds expended ... to defray costs
incurred in staging nonpartisan debates”
ought not run afoul of § 441b. 44 Fed.Reg.
76,734 (1979). The current version of this
regulation, to be codified at 11 CFR.
§ 110.13, was transmifted to Congress in De-
cember 1995, and became effective March 13,
1996. It provides that eligible non-profit or-
ganizations may stage candidate debates, so
long as they “use pre-gstablished objective
criteria to determine which candidates may
participate in a debate.” !

On September 19, 1995, approximately six
months before the effective date of § 110.13,
the CPD announced its selection criteria for
participants in the 1996 presidential debates.
The CPD had concluded that the historical
prominence of Democratic and Republican
nominees warranted an invitation to the re-
spective nominees of the two major parties in
1986. With respect to “non-major party can-
didates,” the CPD announced criteria by
which it could identify those who had “a
realistic (Le., more than theoretical) chance
of being elected.” These criteria included
avidence of national organization (such as
placement on the ballot in encugh states to
have a mathematical chance of obtaining an
electoral college majority), signs of national
newsworthiness (as evidenced, for example,
by the professional opiniens of the Washing-
ton bureau chiefs of major newspapers, news
magazines, and broadcast networks), and in-
dicators of public enthusiasm (as, for in-
stance, reflected in public opinion poils). On

{2) The staging organization(s) does not
structure the debates to promote or advance
one candidate over another.

{c) Criterig for candidate selection. For all
debates, staging organization(s) must use pre-
established objective criteria to deteymine
which condidates may participate in a debate.
For general election debates, staging organiza-
tion(s) shall not use nomination by a particular
political party as the sole abjective criterion to
determine whether to include a candidate in a
debate. ...

11 C.FR.§ 110.13.
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September 17, 1996, the CPD issued a press
release indicating its conclusion that no can-
didate other than President Clinton or Sena-
tor Dole had a realistic chance of being elect-
ed, and that, therefore, only those candidates
and their vice-presidential running mates,
would be invited to participate in the de-
bates. .

On September 6, 1996, Dr. Hagelin filed an
administrative complaint against the CPD
with the FEC, asserting that the CPD violat-
ed 11 C.F.R. § 110.13{c) by using subjective
criteria to choose whom to invite as partici-
pants in its debates and by inviting President
Clinton and Senator Dole based solely on
their nominations by the Demoeratic and Re-
publican parties. On September 13, Dr.
Hagelin filed a verified complaint against the
FEC and the CPD in the United States
District Court for the District of Columbia
seeking to enjoin the CPL from using unlaw-
ful debate selection criteria or, in the alterna-
tive, to order the FEC to take immediate
action on his complaint as well as authorize it
to take exjedited activn against the CPD's
alleged violations of the FECA.

Meanwhile, on September 20, 1996, Perot
filed an administrative complaint against the
CPD with the FEC. He too challenged the
CPD's application of s selection criteria.
On September 23, 1896, Perot filed a verified
complaint in the district court, requesting
that the court enjoin the FEC and we CPD
from violating the FEC regulations, the
FECA, and various constitutional provisions.

The FEC and the CPD filed motions to
dismiss the complaints. The district court
consolidated the cases for argument, and,
after expedited briefing, heard oral argument
and ruled from the bench on October 1, 1996.
The district court denied appellants’ requests
for preliminary injunctive relief. Applying
the factors set forth in Washington Metro-
politan Area Transit Commission v. Holi-
day Tours, Inc, 559 F2d 841, 843 (D.C.Cir.
1977, the court determined first that neither
Dr. Hagelin nor Perot could show a likeli-
hood of success on the merits. The court
noted that Congress had granted the FEC
exclusive primary jurisdiction to adjudicate
civil claims under the FECA, and it empha-
sized that the FECA precluded its exercise

of jurisdiction over the instant claims until
the FEC acted on the claims or until 120
days after those claims had been filed. The
district court then looked to the balance of
equities presented in appellants’ claims for
injunctive relief. This factor aiso weighed
against Dr. Hagelin and Perot, as the dam-
age they would suffer if the debates were to
be held without their participation could at
least be partially remedied in subsequent
proceedings, and in any event it did not
outweigh the public interest in allowing the
debates to go forward without interference.

In addition to denying both appellants’
claims for injunctive relief, the district court
rejected Perot’s claim that the CPD threat-
ened a violation of his First Amendment
right to freedom of speech. Relying on San
Prancisco Arts & Athletics, Inc v Uniled
States Olympic Commitiee, 483 U.S. 522, 107
S.Ct. 2971, 97 L.Ed.2d 427 (1987), the court
held that no such claim could lie against the
CPD since it was not a state actor. The
court summarily rejected Perot's equal pro-
tection, due process, and nrondelegation
claims. Finally, the court, treating the mo-
tions to dismiss as motions for summary
judgment, granted summary judgment for
appellees on the claim that § 110113 was
beyond the seope of its statutory authority.
FEbR.CrvP. 12(b), 56. Under Chevron
USA. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984), the eourt found the regu-
lation a permissible interpreiation of the
FECA's exemption from the definition of
“expenditure” nonpartisan activity designed
to eneourage individuals to vote.

.

{1] We agree with the district court that
it lacked jurisdiction to adjudicate the validi-
ty of the complaints filed with the FEC or to
order the FEC to do so before the CPD-
sponsored debate on October 6, 1996, Ac-
cordingly, we affirm the district court’s dis-
missal of these claims on jurisdictional
grounds.

Congress could not have spoken more
plainly in limiting the jurisdiction of federal
courts to adjudicate claims under the FECA.
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The statute explicitly states that “[ejxcept as
provided in section 437g(a)(8) of this title, the
power of the (FEC] to initiate civil actions
under subsection (a)(6) shall be the exclusive
civil remedy for the enforcement of the pro-
visions of this Act” 2 U.8.C. § 437d(e);
accord 2 US.C. § 437¢(b)1) “The {FEC]
shall administer, seek to obtain compliance
with, and formulate policy with respect to,
this Act.... The [FEC]) shall have exelusive
jurisdiction with respect to the civil enforce-
ment of such provisions.”).

Section 437g requires the FEC to proceed
with due deliberation after it receives a com-
plaint alleging violations of the Act. 2 U.S.C.
§ 437g(a)1). Dr. Hagelin filed his complaint
with the FEC on September 6, 1986; Perot
filed his complaint on September 2G, 1996.
CPD, which is alleged to have violated the
Act, had to be notified within five days. Id
§ 437g(a}1). We presume this was done.
The next step is for the FEC to vote to
determine whether there is reason to believe
the subject of the complaint has violated the
Act. Id § 437g(a)(2). If the complaint is
not dismissed at that stage, the FEC con-
ducts an investigation. Id If the FEC's
general counsel recommends that the FEC
proceed to the nesxt statutory step—a vote on
whether there is probable cause to believe
the respondent violated the Aet—the respon-
dent is notified and is given fifteen days to
submit a brief stating its legal and factual
position and replying to the general ecunsel's
brief. Id § 437g(a)®). If the FEC then
decides there is probable cause, it “shall at-
tempt, for a period of at least 30 days,” or at
least 15 days if an election is imminent, to
have the respondent correct or prevent the
violation. [d. § 437g(a)d)ANi) & (ii). The
FEC may skip this step and refer the matter
to the Attorney General for enforcement ae-
tion only if it determines that the violation is
lmowing and willful and only if the violation
is of a type included in § 437g(d). Id
§ 437g(a)(BXC).

[2] Other procedural requirements, un-
necessary to mention, also bind the FEC’s

2.  Apart from § 437g{a}(8)(C), there is no pri-
vate right of action to enforce the FECA against
an alleged violator. Se¢ Karahkalios v. National
Fed'n of Fed. Employees, Local 1263, 489 U.S.
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deliberations about, and investigation of,
complaints. The end of the administrative
road is a civil complaint filed by the FEC in
the district court or an action by the com-
plaining party. Section 437g(a)8)(A) states:
“[alny party aggrieved by an order of the
[FEC] disrnissing a complaint filed by such
party under paragraph (1), or by failure of
the [FEC] to act on such complaint during
the 120-day period beginning on the date the
complaint is filed, may file a petition with the
United States District Court for the Distriet
of Columbia.” Id. § 437g(a)(8)(A)? The dis-
trict court's decision may be appealed to this
court. Id § 437g(a}9).

Dr. Hagelin claims that we may ignore
these elaborate statutory requirements and
force the FEC to act immediately because
otherwise he would suffer irreparable harm.
To do so, however, would place us in conflict
with. our decision in In re Carter-Mondale
Reelection Commitiee, Inc, 642 F2d 538
(D.C.Cir.1980). Carter-Mondale is, as the
FEC argues, directly on point. The plain-
tiffs in that case asked the court to find a
violation of the federal election laws, and
requested alternatively “that the FEC be
directed to conduct an immediate investiga-
tion of the [plaintiffe’] charges.” Id. at 542.
The court held that “the exclusive jurisdic-
tion of the FEC extends to assure that the
{FEC's] initial investigation is completed, or
the statutory time limit allowed for an inves-
tigation has expired, before any judicial re-
view is invoked.” Id. It therefore declined
to hear the case because “the entire matter
at this time is within the exclusive jurisdie-
tion of the Federal Election Commission.”
Id.

It is true, az Dr. Hagelin points out, that
the Carter-Mondale opinion said there might
be extraordinary circurnstances allowing 2
party to “hurdle the explicit time restraints
of the {Federal Election Campaign] Act.”
642 F2d at 543. But the opinion never
gpecified what these circumstances might be.
It did not indicate on what basis, short of
holding § 487g unconstitutional (which no
one urges), a court could disregard the statu-

527, 533, 109 §.Ct. 1282, 1286-87, 103 L.Ed.2d
539 (1989); see also Cort v. Ash, 422 U.S, 66, 82-
85, 95 S.Ct. 2080, 2089-91, 45 L.Ed.2d 26
(1975).
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tory commands. And the statement in Car-
ter-Mondale was made before the Supreme
Court instructed us that if “Congress specifi-
cally mandates, exhaustion is required.”
McCarthy v. Madigan, 503 U.S. 140, 144, 112
S.Ct. 1081, 1086, 117 L.Ed.2d 291 (1892).
Section 437g is as specific a mandate as one
can imagine; as such, the procedures it sets
forth—procedures purposely designed to en-
sure fairness not only to complainants but
also to respondents—must be followed before
a court may intervene. We assume that in
formulating those procedures Congress,
whose members are elected every two or six
years, knew full well that complaints filed
shortly before elections, or debates, might
not be investigated and prosecuted until after
the event. Congress could have chosen to
allow judicial intervention in the face of such
exigencies, but it did not do so. And as we
have said, a court is not free to disregard
that congressional judgment.

{31 Even if we could scmehow ignore the
jurisdictional requirements of § 437Tg(a), but
see Carter-Mondale, 642 F2d at 542, Dr.
Hagelin could not achieve the result he
seeks. This court could not compel the FEC
to enforce its regulation in accordance with
the FECA. When the FEC's failure to act is
contrary to law, we have interpreted
§ 437g(a)8)(C) to allow nothing more than
an order requiring FEC action. See FEC v.
Rose, 806 F2d 1081, 1084 (D.C.Cir.1986).
Since the FEC is given 120 days to act on a
submitted complaint, § 437g(2)8)(A), its de-
lay in this case is neither unlawful nor unrea-
sonable. See Rose, 806 F2d at 1084-85.
Second, if this court were to enjoin the CPD
from staging the debates or from choosing
debate participants, there would be a sub-
stantial argument that the court would itself
violate the CPD’s First Amendment rights.
See Nebraska Press Ass'n v. Stuert, 427 U.S.
539, 96 S.Ct. 2791, 49 L.Ed.2d 683 (1976)
(prior restraint); Hurley v. Irish~American
Guay, Lesbian & Bisexual Group of Boston,
— US. —, 115 S.Ct. 2338, 132 L.Ed2d
487 (1995) (speaker’s choice of content).

HI.

In addition to the statutory arguments,
Perot also raises a novel constitutional claim.

As we understand it, he contends that the
FEC’s “candidate debstes” regulation unlaw-
fully delegates legislative authority to a pri-
vate, non-profit corporation, in violation of
Article I of the Constitution. In fact, this
attack on the regulation rests on what might
be termed a subdelegation of authority theo-
ry, since the claim is that Congress has
delegated authority to the FEC, which in
turn has delegated some portion of that au-
thority to the CPD. The FEC acknowledges
that we have jurisdiction under 28 US.C.
§ 1331 to decide this issue, although it ques-
tions whether Perot is entitled to any relief.
We agree that we have jurisdiction over the
claim, but we are unpersuaded that the regu-
lation delegates legislative authority to the
CPD.

f41 It is well established that Congress
may, by a legislative act, grant authority to
an executive agency such as the FEC to
adopt rules and regulstions, so long as it
provides some “intelligible principle” by
which the agency is to exercise that authori-
ty. Mistretia v. United Stales, 488 U.S, 361,
372, 109 S.Ct. 647, 654-55, 102 L.Ed.2d 714
(1989) (quoting J.W. Hampton, Jr. & Co. v.
United States, 276 1.S. 334, 406, 48 S.Ct.
348, 351, 72 L.Ed. 624 (1928)). We agree
with the general propesition that when Con-
gress has specifically vested an agency with
the authority to administer a statute, it may
not shift that responsibility to a private actor
such as the CPD. Cf A.L.A Schechter Poul-
try Corp. v. United States, 295 U.S. 495, 537,
55 S.Ct. 837, 846, 79 L.Ed. 1576 (1935).

[5] In the cases before us, however, the
FEC has not delegated any authority to the
CPD. It has issued a regulation permitting
eligible non-profit nrganizations to stage can-
didate debates, provided that they employ
“pre~established objective criteria” to deter-
mine who may participate. Rather than
mandating a single set of “objective criteria”
all staging organizations must follow, the
FEC gave the individual organizations lee-
way to decide what specific criteria to use.
60 Fed.Reg. 64,262 (1995). One might view
this as a “delegation,” because the organiza-
tions must uge their discretion to formulate
objective criteria they think will conform




560 97 FEDERAL REPORTER, 3d SERIES

with the agency’s definition of that term.
But in that respect, virtually any regulation
of a private party could be described as a
“delegation” of authority, since the party
must normally exercise some discretion in
interpreting what actions it must take to
comply.

The contention that the regulation dele-
gates authority to the CPD because it does
not spell out precisely what the phrase “ob-
jective criteria” means goes far beyond the
normal usage of the term “delegation.” This
position would go further than the position of
Justice Scalia, who dissented from the Su-
preme Court’s decision in Mistretta that a
congressional grant of rulemaking authority
to the United States Sentencing Commission
was not an unconstitutional delegation of leg-
islative power, but aclmowledged that “no
statute can be entirely precise, and ... some
judgments, even some judgments involving
policy considerations, must be left to the
officers executing the law and to the judges
applying it...." 488 U.S. at 415, 109 S.Ct.
at 677 (Scalia, J., dissenting). So too, a
regulation’s use of a term that may be sus-
ceptible to differing interpretations does not
automaticaily result in a delegation of author-
ity to the entities that it governs.

Here, the FEC has chosen to give the
CPD and any other organizations that wish
to sponsor debates the latitude to choose
their own “objective criteria.” In adopting
such standards, a staging organjzation acts at
its peril, unless it first secures an FEC advi-
sory opinion pursuant to 2 U.S.C. § 437
Without such an opinion, the organization
runs the risk that the FEC will subsequently
determine that its criteria are not objective,
and that ifs sponsorship of the debate violat-
ed § 441b. If that happens, the staging or-
ganization may be subject to the penalties
provided in the FECA. The authority to
determine what the term “objective criteria”
means rests with the agency, however, and to
a lesser extent with the courts that review
agency action.

[6] In sum, we are unpersuaded that the
FEC has unconstitutionally delegated legisla-
tive authority to the CPD. At oral argument
counsel suggested that this court should or-
der the FEC, either through mandamus or

some other extracrdinary remedy, to “take
back” the authority it has “delegated” to the
CPD. As we understand this argument, Per-
ot seeks to have the FEC either withdraw its
regulation or revise it to define in detail what
are “objective criteria.” It is unclear how
the FEC could accomplish this goal in time
to have any effect on the presidential de-
bates. Before prescribing new regulations,
the FEC must transmit a statement of its
proposed action to Congress, and the regula-
tion may not take effect until thirty legisla-
tive days have passed. 2 U.S.C. § 438(d).
Nor may the FEC render an advisory opin-
ior: concerning the legality of the CPD's
preannounced criteria upon request of a third
party. fd § 437f(a)(1). As noted in Part II,
a complaint is subject to the statutory time-
table that also would preclude relief prior to
the debates.

Iv.

Before the district court, Perot also argued
as an appendage to the request for a prelimi-
nary injunction that the FEC lacked authori-
ty to promulgate 11 C.F.R. §§ 110.13 and
114.4(f), and that the reguiations carve out an
illegal exception to the corporate contribution
and expenditure limits of 2 U.S.C. § 441b.
On appeal Perot mentions this argument—
that the FEC’s debate regulation, 11 C.F.R.
§ 110.13, is ulira vires—only in a footnote of
his brief, and counsel did not address it at
oral argument.

The district court granted summary judg-
ment on this claim, finding the regulations
permissible under 2 US.C, § 431(9)(BXii),
which exempts from the definition of “expen-
diture” “nonpartizan activity designed to en-
courage individuals to vote or to register to
vote.” Perot's footnote claims that the
CPD’s sponsorship of debates dees not fal
within this exemption, primarily because it is
not truly nonpartisan. We need not reach
the merits of this contention.

{7,81 The FECA has no provisions gov-
erning judicial review of regulations, so an
action challenging its implementing regula-
tions should be brought under the judicial
review provisions of the Administrative Pro-
cedure Act (APA), 5§ US.C. § 701 et seq
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Among other things, the APA directs courts
to congsider the administrative record in de-
termining the legality of ageney action. [d.
§ 705. Perot has not invoked the APA, and
no party has produced the administrative
record. See FEp. R.APP. P. 15, 17. Conse-
quently, the district court did not have the
opportunity to consider the regulations’-le-
gality in terms of that record or the APA and
the case law under it. Especially since we do
not have the administrative record before us,
and this issue was not fully briefed, we will
refrain from reviewing the district court’s
grant of summary judgment. The case is
simply not in a posture to permit an impor-
tant question of this sort to be properly
adjudicated.

Accordingly, we remand this part to the
district court with instructions to dismiss
without prejudice only Count IV of Perot’s
complaint, which raises this claim. Perot wili
then be free to file a new suit properly
challenging the FEC’s authority to promul-
gate the regulations. He will not suffer un-
duly from any delay in resolving this issue,
as even an immediate order invalidating the
regulations would not provide him with any
meaningful relief from the alleged harms. In
all other respects, the district court’s order is
affirmed.
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Defendant was convicted in the United
Stetes District Court for the District of Co-

lumbia, Oliver Gaseh, J., of possessing unreg-
istered sawed-off rifle. Defendant appealed.
The Court of Appeals, Harry T. Edwards,
Chief Judge, held that: (1) evidence sup-
ported conviction, and (2) trial court’s refusal
to sever sawed-off rifle count from unrelated
semi-automatic counts was proper.

Affirmed.

1. Criminal Law ¢=1139,
1158.2(T)

In reviewing sufficiency of evidence
claim, Court of Appeals reviews evidence de
novo, in light most favorable to government,
to determine whether rational trier of fact
could have found essential elements of ecrime
beyond reasonable doubt.

2. Criminal Law &1159.6

In evaluating government’s proof, on re-
view of sufficiency of evidence claim, court
draws no distinction between direct and cir-
cumstantial evidence.

1144.13(3),

3. Weapons &4

Defendant had requisite mens rea for
conviction of possessing unregistered sawed-
off rifle, whether defendant was required to
know that weapon was shorier than pre-
scribed length or merely that weapon was
sawed off, where defendant had constructive
possesgion of rifle, had handled rifle, and
lived in apartment in which rifle was found,
and rifle was obviously shorter than 16
inches. 26 U.S.C.A. § 5861(d).

4. Criminat Law ¢=1148

Court of Appeals reviews claim that trial
court erred in failing to order severance of
joined offenses under abuse of discretion
standard.

5. Criminal Law &620(3.1)

Joined offenses need not be severed if
evidence of each crime would be admissible
in separate trial for other. ed.Rules Cr.
Proc.Rule 14, 18 U.S.C.A

6. Criminal Law &>620{6)

Trial court’s refusal to sever sawed-off
rifle count from unrelated semi-automatic
counts wag proper, where evidence relating
to defendant’s alleged possession of semi-
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L INTRODUCTION

Om February 28, 1998, the Comunission found no reason to belleve that the
Commission on Presidential Debates (“CPD") violsted the faw by sponsoring the 1996
presidential debates or by failing to register and repont &s a political committee. The

Commisgsion elso found no reasoa to believe that Clinton/Gore *96 General Committee,

Inc., Dole/Kemp ‘96, ang their treasurers (coliectively, the “Committees™), violated the
law by sccepting and feiling 10 repont any contributions from CPD. The Commission

PAGE
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closed the file with respect to all of the respondents.  The reasons for the Commission’s
findings are set forth in this statement.

I SELECTION OF PARTICIPANTS FOR CANDIDATE DEBATES
A. Legal Framework

Under the Federal Election Campaign Act of 1971 as amended {"FECA").
corporations are prohibited from making contributions' or expenditures® m connection
with federal elections, 2 U.S.C. § 441k(a); see aiso 11 CF.R. § 114, 2(%)." The
Commission has promulgated & regulation that defines the term “contribution” to include:
“A gift, subscription, loan . . ., edvaace or deposit of mensy or anything of value made...
for the purpose of influencing any election for Federal office.” 11 C.F.R. § 100.7¢2)(1).
See also 11 C.F.R. § 114.1{a). “Anything of value” is defined to include all in-kind
contributions. 11 C.F.R. § 100.7(e)1)(iiiXA). The regulatory definition of contribution
also provides: “[u]nless specifically exempted under 11 CF.R. § 100.7(b), the provision
of any goods or services withow! cherge . . . is a conmwibutien,” Id

Section 100.7(b) of the Commission’s regulations specifically cxempts
expenditures made for the purpose of staging debates from the definition of contribution.
11 €.F.R. § 100.7(b)}21). This exempnon requires that such debates meet the
requirements of 11 C.F.R. § 110.13,* which establishes parameters within which staging
organizations must conduct such debates. The parameters address: (1) the types of
organizations that may stage such debates, (2) the structure of debates, and (3) the criteria
that debate staging organizations may use to select debate participants. With respect 1o
participant selection criteria, 11 C.F.R. § 110.13(c) provides, in relevant part:

' FECA defings contribation to ingfuds “any gift, subscription, loan, advance, or deposit of moaey or
anything of valus made by any person for the purpose of influencing any zlection for Federal offfce.”
2U.S.C. § SIUBNANRI): se0 also 2 US.C. § 441b(bYD).

© FECA defines expendiiure (o includs “any purchase, pavment, disiribution, loan, advance, deposit, or
gift of momey of saything of vafue, made by any person for the purpose of influencing any election for
Federal office.” 2U.S.C. §4IVONANIY, se0 aleo 3 U.S.C. § 441B{bY2).

' The presidential candidates of the major paeties whe eccept public funds cannot aceept contributions
from any source, except in limited cireumstances that ace not raised herein. 26 US.C.

§ S00HbX2); sesafgo 11 C.F.R, §9812.2(ax

‘ The exemption also requires that such debates meet the requirements of 11 C.F.R. § 114.4, which
permits certain nonprofit corporations to stage candidate debates and other corporzcians and labor
organizations to dongte funds to organizations thai are wtaging auch debates. 11 C.F.R. §§ 114.4(0)(1) and
(3). This section also requires the debates to be staged in accordance with the standards in 11 CF.R.

§ 110.13. /d

a/14
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Criteria for candidate selection. For all debates, staging
organization(s) must use pre-established objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use
nomination by a particuler palitical party as the sole objective
¢criterion to dstermine whether to include a candidate in a debate.

11 CF.R. § 110.13. When promulgating this regulation, the Commission explained its
purpose and operation as follows:

Given that the rules permit cotporate funding of candidate debates,
it is approprinte thes staging organizations use pre-established
objective critezia to avoid the real or apparent potential for a quid
pro quo, end to eusure the integrity and faimess of the process.
The choice of which objective criteria to use is lazgely left to the
discretion of the staging organization. . ..

.. . Staging organizations must de able to show that their objective
criteria were used to pick the participants, and that the criteria were
not designed to result in the selection of cestain prechosen
participanis. The objective eriteria may be sat to control the
numbes of candidates pagticipating in a dabate if the staging
organization balieves there are too many candidates 1o conduct a
meaningful debate.

Under the new rulss, nomigation by a pasticular political party,
such as & major panty, may not be the sole criterion used to bar s
candidate from pasticipating in a general election debate. But, in -
situations where, for extample, candidates must satisfy three of five
objective critesia, nominstion by a major party may be one of the
criteria. This is & change from the Explanstion and Justification
for the previous rules, which had expressly allowed staging
organizations (o restrict general election debates to major party
candidates. See Explanation and Justification, 44 FR 76735
(December 27, 1979). In contsasy, the new rules do not silow a
siaging organization to bar minor party candidates or independent
cendidates from pasticipating simply because they have not been
nominsted by e major party.

60 Fed Reg. 64,260, 64,262 (Dec. 14, 1995).
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Thus, if an appropriate corporation staged a debate among candidates for federal
office and that debate was staged in accordance with all of the requirements of 11 C.F.R.
§ 110.13, then the costs incurred by the sponsoring corporation would be exempt from
the definition of contribution pursuant to the operation of {1 C.F.R. § 100.7(b)(21). See
also 11 C.F.R. §§ 114.1{(a)(2Xx) and 114.4(f)(1). Similasly, other corporations legally
coutd provide funds to the sponsoring corporation to defray expenses incusred in staging
the debate pursuant to the operation of 11 C.F.R. §§ 114.1(a}(2)(x) and 114.4(H)(3). On
the other hand, if a corporation staged a debate that was got in accordance with 11 C.F.R.
§ 110.13, then staging the debate would not be an activity “'specifically permitted” by
11 C.F.R. § 100.7(b), but instead would constituie a contribution to any participating
candidate under the Commission’s regulations. See 11 C.F.R. § 100.7(a)}{1)iii)(A)
(noting “unless specifically exempted™ anything of value provided to the candidate
constitutes a contribution). The participating candidates would be required to report
receipt of the in-kind contribution as both a contribution and an expeaditure pursuant to
11 C.FR. § 1046.13(a)}{1) and 2). See 2 U.S.C. § 434(B)}2YC) and (4).

B. Commission on Presidential Debates Selection Criteria

CPD was incorporated in the Distriet of Columbia on February 19, 1987, a3 a
private, not-for-profit corporation designed to orgenize, manage, produce, publicize and
support debates for the candidsies for President of the United States. Prior to the 1992
campaign, CPD sponsored six debates, five between candidates for President, and one
between candidates for Vice President. In the 1996 campaign, CPD sponsored two
Presidential debates and one Vice Presidantial debate. Only the candidates of the
Democratic and Republican parties were invited 1o participate in the 1996 debates. CPD
produced writien candidate sefection criteria for the 1996 generat election debate
participation. Relying on these criteria and the recommendation of an advisory
committee consigting of a broad array of independent professionals and experts, the CPD
determined that only the Democratic and Republican candidates had a “realistic chance of
winning” the 1996 efection.

The introduction to the candidate selection criteria explaing, in pertinent part:

I light of the large number of declared candidates in any given
presidential election, [CPD] has determined that its voter education
goal is besi achieved by limiting debate participation to the next
President and his or her principal rival(s).

A Democratic or Republican nominee has been elected to the
Presidency for more than a century. Such historical prominence
and sustained voter interest warrants the exiension of an invitation

5714
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to the respective nominees of the two major parties to participate in
{CPD’s] 1996 debates.

In oeder to further the cducational purposes of its debates, [CPD]
has developed nonpartisan criteria upon which it will base its
decisions regarding selection of nenmajor pasty candidates to
parlicipate in its 1556 debates, The purpose of the criteria is to
identify nonmajor party candidates, if sny, who have a realistic
(i.e., more than theoretical) chance of being elected the next
President of the United States and who properly are considered to
be among the principal rivals for the Presidency.

The criteria contemplate no quantitative threshold that triggers
sutomatic inclusion in & [CPD}-spoasored debate, Rather, {[CPD]
will employ a multifaceted analysis of potgatial electoral success,
including a review of (1) evidence of national orgenization, (2)
signs of national newsworthiness and competitiveness, and (3)
indicators of national enthusiasmn or concern, (o determine whether
a candidaiz has a sufficient chance of election to warrant iaclusion
in one o more of its debates,

February 6, 1998 General Counsel's Report (“G.C. Report”™) at Attschinent 4, at 57.

Thus, CPD identified its objective of determining which candidates have a
realistic chance of being elecied the next President, and it specified three primary criteria
for determining which “nonmaics” party candidates to invite to participate in its debates.
CPD further enumerated specific factors under each of the three primary criteria that it
would consider in reaching its conclusion.

For its first criterion, “evidence of national organization,” CPD explained that this
criterion “encompasses objective considerations pertaining to [Constitutional] eligibility
requirements . . . [and] also encompasses more subjective indicators of x national
campaign with 2 more than theoretical prospect of electoral success.” /d The factors to
be considered include: '

a. Satisfaction of the eligibility requirements for Article 1i,
Section 1 of the Constitution of the United States.

b. Placement on the ballot in cnough states to have a mathematical
chance of obtaining an electoral college majority.

14
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¢. Organization in a majority of congressional districts in those
stages.

d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a
netiongl campaign, and endorsement by federal and state
officeholdzse.

id.

- CPD's second criterion, “signs of national newsworthiness and competitiveneas,”
-k focuses “both on the news coverage afforded the candidacy over time and the opinions of
electoral expens, medis and nos-medis, regarding the newsworthineas and
competitiveness of the candidacy at the time [CPD] mskes its invitation decisions.” /d
Five factors are listed as examples of “signs of nations! aewsworthiness and
competitiveness™

‘ a The professiona) opinions of the Washington bureau chiefs of
: major BEWSPapETs, news magazines, and broadeast networks.

b, The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidaies under
consideration.

¢. The opinicns of representative political scientists specializing in
electoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on
network telecasts in comparison with the major panty candidates.

¢. Published views of prominent political commentators.
Id. a1 58.

Finally, CPD"s third selection criterion states that the factors to be considered as
“indicators of national public enthusiasm™ are intendad to assess public support for a
candidate, which beasy direstly on the candidate’s prospects for electoral success. The
listed factors include:

a. The findings of significant public opinion poils conducted by
national polling and news organizations.
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b. Reported atendance at meetings and rallies across the country
(locations as well as numbers) in comparison with the two major
pasty candidases.

1d

C. Discussion

After a thorough and caveful examinstion of the factusl record, the undersigned
commissioness unanimously concluded the Commission on Presidential Debates used
“pre-established objective criteria” to determine who may particxpme in the 1996
Presidential and Viee-Presidentiol debates. 11 CF.R. §110.13.° As a result, CPD did not
make, end the candidsie committees did not receive, a corporate contribution.

The CPD was set up and structured so that the individusls who made the ultimate
b decision on eligibility for the 1996 debates relied upon the independent, professional
judgmens of a broad amray of experts. The CPD used multifaceied selection criteria that
included: (1) evidenes of a naticnsl organization; (2) signs of national newsworthiness
and competitivensss; and (3) indicators of national enthusissm or concern. We studied
thess criterin carefilly and concluded thas they are objective. Moreover, we could find oo
indication or evidence in the fectual record to conclude that the criteria “were designed to
result in the selection of cestain pre~chogen pariicipante.” Explanation and Justification
of 11 C.F.R, §110.13(¢), 60 Fed Reg. ot 64263,

The CPD debete critgria contain exscily the sort of stucture and objectivity the
Commissicn had im miad when it approved the debete reguladions in 1995, Through
those reguiations, ihe Commission sought to teduce a debate sponsor’s uss of its own
personal opinions in selecting candidates. 1t was essential, in the Commission’s view,
that this selection process be peutral. & is consistent with the 1993 regulations for a
debate sponsor to consider whether a candidete might have s reasonable chance of
winning through the uae of autsids professional judgment Indeed, if anyihing, the use of
& broed aray of indeponden professionals and expets i a way of ensuring the decision
makers age objective in assessing the “realistic chances” of a candidate.

*. Altheugh not required to do so undsr the Commission’s regulation, CPD reduced its candidate selection
criteria to writing, Se¢ Explanation and Sustification of 11 C.E.R. §110.13, 60 Fed Rug. 52 64262,
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The pool of experts used by CPD consisted of top leve! academics and other
professionals experienced in evalusting and sssessing political candidates. By basing its
cvaluation of candidates upen the judgment of these experts, CPD took an objective
approach in determining candidate viability."

Significantly, the debate regulations sought to give debate sponsors wide leeway
in deciding what specific criteria to use. During the Commission’s promulgation of
§110.13, the Commission considered the staff’s recommendation to specify cenain
ostensibly objective selection criteria in the regulations and to expressly preclude the use
of “[p]olls or other assesaments of a candidate’s chances of winning the nomination or
election.” See Agenda Document #94-11 at 74 (Februsary 8, 1994) and Explanation and
Justification of 11 C.F.R. §110.13, 60 Fed Reg. at 64262, The Commission unanimously
rejecied this approach.” /d. Instead, the Commission decided the selection criteria choice
i3 at the discretion of the staging organizstion and indicated that the use of outside
professional judgment in congideving capdidate potential is permissible. Accordingly, the
Commission canstot now tell the CPD that its employment of such an approach is
unacceptable and a viclation of law.

The Office of General Counsel, in effect, scemed to want to apply its own debate
regulation proposal from several years ago in the instant maners. It argued the use of
candidate assessments, such as CPD's “signs of newsworthiness and competitiveness,”
are “problematic” for many of the same reasoas it argued in 1994, G.C. Reportat 17.
Specifically, the Office of General Counse! contended the CPD criteria contain “two
levels of subjectivity: first, identifying the peol of sources involves numerous subjective
judgments, and second, once the pool is identified, the subjective judgments of its
members is considered.” Id. at 18, The staff further ingisted that there also is “reason to
believe that the other selection criteria appear to be similarly insufficiently defined to
comply with §110.13(c)’s objestivity requirement.” [d.

' That one reference in CPD"s mazerials staies thas the criterion for evidence of national organization
"encompasses more subjective indicatars of a national campaign with 8 more than theoresical prospect of
electoral suceesa”, see G.C. Ropost 3 1) (emphasis edded), is not dispositive, Indeed, the factors referred
to appaar to be odjective on their fece and not subjective;
8. Sssisfzction of the eliglbility requirements of Article 1, Section I of the Constitution of the
Unkted Sestor,
b.  Placement of tie bailot in enough states ra have a mathematical chence af obtaining an etectoral
cotlege majority.
c. Organization in 8 majority of congressional districts in those states.
d.  Eligibility for matching funds from the Fedzral Election Commission or other demoastration of
the ability to fund & national campaign, and endorsements by federal and state offiecholders.
{d, at Antachment 4, a1 37.
Under the s1afl's propozed regulation, s dabate sponsor could not look st the (ssess poll cesulis even
thoughi the rest of the satien could look &1 this es an indicator of 4 candidate’s populasity. This made lintle
sense o us,
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The questions raised in the Geasral Counsel's Report are questions which can be
raised regarding ary candidate assessment criterion. To ask these questions each and
every time a candidate assessment criterion is used, however, would reader the use of that
criterion unworkable, contrary to the direction given by the Commission at the regulatory
stage. - Absent specific evidence that a candidate assessment criterion was “fixed" or
arranged in some manner 5o as to gusraniee & precrdained result, we are not prepared to
look behind and investigete every application of & candidate assessment critetion. This
approach is consistent with the Commission's Explanation and justification which states
“reasonableness is irnplied” when using objective criterin. Explanation and Justification
of 11 C.F.R. §110.13(c), 60 Fed. Reg. at 64262. We are satisfied with the affidavits
presented by the CPD that its “criteria were not designed to sesult in the selection of
certain pre-chosen participants.” fd. See G.C. Report at Atiachment 4, at 121-126
(affidavit of professor Richard E. Neustadt); Attachment 4 a1 43-56 (affidavit of Janet H.
Brown). Significantly, we have been presented with oo evidence in the factual record
which threatens the veragity of these sworn affidavits.

The General Coungel’s Report contains several other points which must be
addressed. First, the Repon's suggestion that CPD misapplied M. Perot’s qualification
for public fuading reflects a misundersianding of CPD's reasoning. See G.C. Report at
19-20. While qualification for public funding is significant, the CPB observed that as 2
practical matier Mz, Perot’s hands would be tied since be could not conttibute his own
money. Thus, compared to 1992, his “realistic” chances of winning in 1996 were greatly
reduced:

[In 1992}, we concluded that his prospect of election wes unlikely
but not unrealistic. With the 1992 results and the circumstances of
the current campaign before us, including My. Perot’s funding
limited by his ecceptance of a federal subsidy, we set no similas
cifcumsiances al the present time. Nor do any of the acedemic og
joumalistic individuals we have consulted

G.C. Repon a1 Attachment 4, at 128 (Letter of Professor Richard E. Neustadt) (emphasis
added). A limit on the smount of funds which can be spent by a candidate {s certainly an
objective factor which can be legitimately used by a sponsoring crganization.

The General Counsel’s Repon also asserts the Democratic and Republican pasty
nominees were issued “automatic” invitations te the debates as a result of their party
nominations in violation of §110.13, See February 6, 1998 G.C. Reportat 21-22. We
find persuasive the specific denials by the CPD on this poins. The CPD flatly denies it
based its decision on this factor alone:
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(1]n 1996, the CPD Board asked me to act as chairman of the
advisory committee that applied the 1996 candidate selection
criteris. The advisory commitiee convened on September 16, 1996
for the purpose of applying CPD’s nonpartisan candidate selection
criteria to more than 130 candidates running for the Presidency and
Vice-Presidency in the 1996 general election campaign. Although .,
the candidate selection criterla do not require it to do so. the
advisory commites indspendently applisd the criteria to the
Democratic and Republican party candldates. After reviewing and
discussing the facts and cirgumstances of the 1996 general election
campeiga, it was the unsaimous conclusion of the advisory
committee that, as of September 16, 1994, only President Clinton

" and Senator Dole have a realistic chance in 1996 of being elected
President, and only Vice Presidens Gore and Congreasman Kemp
have a realistic chance of being elected Yice President.

G.C. Report at Attachunent 4, at 124-125 (Affidavit of Professor Richard E.
Neustadt)(emphasis added), See also id. at $3-54 (Affidavit of Janet H. Brown)("Aficy
receipt of the data provided to the 1996 Advisory Committes and its own deliberation and
discussion, the CPD Board unanimously accepted the 1996 Advisory Commitiee's
recommendation that only President Clinton and Senstor Dole be invited to participate in
CPD's 1996 Presidential debate and only Vice President Gore and Congressman Kemp
be invited to participaie in CPD's 1996 vice presidential debate.” X emphasis added).

Additionally, we do not fully agree with the stafi’s conclusion that *“automatic’
invitations are in direct violation of 11 C.F.R. §110.13(c).” G.C. Reportat21. Section
110.13(c) provides, in pertinent pan, that “{{Jor general election debates, staging
organization(s) shail not use nomination by a particular political party as the sole
objective criterion 10 determine whether o include a candidate in a debate.™ The phrase
“whether to include™ was intended to prevent a debate sposizor from excluding &
candidate from a debate solely because the candidate was not a major party nominee. For
example, a debate sponsor could nos use the following as its “objective” criterion: “Only
major party candidates are eligible to panticipate in the debate.” The regulation’s purpose
was not o prevens a debate sponsoy from issuing debate invitations to majoy party
nominees.

The Explanation and Justification of §110.13(c) confirms this understanding of
the regulation: “Under the new rules, nomination by a particular party, such as a major
party, may not be the sole criterion used so bar a candidate from participating in a
general election debate.” Explanation and Justification of 11 C.F.R. §110.13(c), 60 Fed
Reg. a1 64262 (emphasis added). Indeed, the entire paragraph explaining this new
regulatory language focuses on the fact that “the new rules do not allow a staging
organization to bar minor party candidates or independent candidates from participating
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simply because they have not been nominated by a major panty.” /d. Conversely, no
mention i¢ made in the Explanation and Justification that the new rules were somzhow
intended to prevent the issuance of invitattons to tajor party hominees. We believe it is
consistent with the purpose of the regulation for the CPD to issue an invitation to the
major party candidates in view of the “historical prominence” of, and “sustained voter
intezest” in, the Republican and Democratic pasties, G.C. Report at Artachment 4, at 57.

Finally, the General Counsel’s Report suggests the Clinton/Gore Committee and
the Dole/Kemp Committee expressed an interest to either include or exclude Mr. Perot
and that, as a result, the two candidate committees somehow tainted the debate selection
process. G.C, Report at 20-21. Absent gpecific evidence of & controlling role in
excluding Mr. Perot, the fact the Commitices may have discussed the effect of Mr. .
Perot’s participation on their campaigns i3 without legal consequence. There cenainly is
to credible cvidence to suggest the CPD acted upon the inswructions of the two
campaigns to exclude My, Perot. To the contrary, it appears one of the campaigns wanted
to Include Mr. Perot in the debate. Sse G.C. Report at Attachment 6, at 7 (“since the stan
of the genera)] election, the [Clinton/Gore] Committee fully supported the wishes of Ross
Perot 10 be included in the CPD-sponsored presidential debates and had hoped that the
CPD would meke a detesmination to include him.") (response of ClintorvGore "96). In
fact, CPD’s ultimate decision to exclude Mr. Perot (and others) only corroborates the
absence of any plot t equally benefit the Republican and Democratic nominees to the
exciusion of all others,

ITi. STATUS AS A POLITICAL COMMITTEE

The FECA defines “political committee” as, in past: “any commitiee, club,
association, or other group of persons which receives contributions aggregating in excess
of $1,000 during a calendar yeas or which makes expenditures aggregating in excess of
$1.000 during a calendar year.” 2 U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political
committees are required to register with the Commission, and to report contributions
received and expendituses made in zecordance with the FECA end the Commission's
regulations. See 2 U.S.C. § 433 and 11 C.F.R. § 102.1(d) (requiring political committees
to register with the Commission); see alse 2 U.S.C. §434and 11 CF.R § 104.1(2)
(requiring political committees 1o file specified reports with the Comynission). Since CPD
did not mske 5 contribuion to or an expenditure on behalf of the Committees, it was not
a political committee within the meaning of 2 U.S.C. § 431(4). *Accordingly, CPD was
not required to register and repont with the Commission.

19 1843 PACE 13-14
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IV. CONCLUSION

For all the reasons 2zt forth above, the Commission did not approve the General
Counsei's recommendations with regard to alleged viclations of the FECA by the
Comrmission on Presidential Debates, Clinton/Gore *96 General Committee and the
Dole/Kemp ‘98 Committee and their treasurers.
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. COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
0 CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

2 Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had

undertaken a thorough review of the candidate selection ¢riteria used in that year’s debates. After
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
attached document. “The approach we announce today is both clear and predictable,” Kirk and
Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

s First presidential debate: Tuesday, October 3, John F, Kennedy Library and
the University of Massachusetts, Boston, MA

e Vice presidential debate: Thursday, October 5, Centre Coliege, Danville, KY

s Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC

e Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO

e Madison, WI and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will coliaborate with the Freedom Channel in its work.

{more)
Co-tharmen Humorars Co-thanmen Directors
Frank j. Fuhzenkopf, jr. Gerald R, Ford Chlitford L. Alexandes, Jr. Antonia Hemandes
Paul G. Kirk, Jr. Jimmy Caster Howard G. Buffett Caroline Kennedy
Ronabd Rean sSenazor Pau) Coverdell Newton N, Minow
Executive Director Juha C. Danforth Durothy Ridings
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COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION BEBATE PARTICIPATION

A, INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD") is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great vanety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realisticaily are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE COF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article I1, Section 1 of the Constitution. The requirements are satisfied if the candidate:

{more}




a. i1s at least 35 years of age;

b. is a Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and

¢. is otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3 INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Adopted: January 5, 2000
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pAS DISCUCERE HIE RUM POR THE REPORM BARTY PRESTDERTIAL

BODY.

MR, RUZSERT: And aow ee prosidentisl) politics. With uwh i Pat Suebsasn.
%’ Waleone.
v

KR, BUCKRRAN: Thank you, Tiwm,

HR., RUISERT: You've lele tho Republigan Pezty, Joined the Refoum Paxty. Axe
‘%qw in this pass all Wiz way, oven if Pepyt, Yeootura o TUUED By to 3top youv

HR. DBUCHMMNAN: Bure, Tim. It'wm rusding for the Reoform Party somivation. I
think X'e the front-vusney right now cecoxding te the polls. Certalnly {in barwe
of orgamigation and acedvizy, 4t'n as though <e've ¢ow o id-phge gnlculus
problem and we'ze off che firge page. on €O BhAe sesend, snd es®s of chese otherd
fallowe den't even have theix blue bosks yau.

MR. RUSSIERT: Have you spaken to Ross Papor?

#¥R. BUCHARRN: I have apt epeked te Ross Porot sBd I've nob spohea So
Governor Ventura gines I indlcated an invozert in cthe Rofeam Parsy nomdnetien.

HR. QRUSIERT: Hr., Perobt wen'e opask O you?

MR. BUCIANEN: No, my underptonding o that Beap Pores woloomes everyons to
the zace and that he 8598 neot endorse anysna and that ho does aot--ho's nog
jatorested really in baving o convarsation and having it mictaed one way or

?’ ansthey bagause thexe have peen scme miszeediogn of vhere ke stanmds.

-4

MR, BRUSSEAT: Wow, you did go e Nimmedetd, request a sqotlmg wich Qovernoy
GRTUTA .

&' MR, BUCHTI. Right.

MR, RUZSERD Ha put OUR & atatsmant deyiug, YBuchanen's wow om wy ochaduls.
22 far a8 I'm somedvned. he dldn't aven viale hore.®

MR, DUSIRRE, Dut the nent Asy, Covermoy Veutura paid, "2 eried RO arrange &
meetding and wo ware ynable te axrengs it. Wr. Sushanen didn's ehaw up.* 8o
det's Just grediv it or blaws it on anafus by cazpeiga weaff but I'd be hegyy ©o
meat vwith the governox e %y nexnt tolp, =zd went cime, Qoverave: 1'1d give you a
call directly st tha mausion, and X'11 sabt i¢ up with yau.

Page 3
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% mm., RUSSERT: Yasterday in Morth Doltoln you veid it msy be uscassary o
_ bedy-glam Jesae Ventura of The wiy to this nominmtien.

',,%‘-. MR. BPUCIAARM I have a way of getbiag caswied away when I'm openking to
Christian Coaliticom and thoge folks, Tim. 3Jut clearly the governor opposas mra
for the nomination and hio candidate appeary ©6 be iv. Toumd now. And I would
have to dofont ky. Touwp ond I guessp Mr. veatura's candidate to win.

MR, RUUGERAT: If boih Payet and Veatura cppose you, could you otilld be che
noainga?

MR. BUCHRHRAN: Yes.

KR, RUYSSERT: And you'll stay in the racs.

HR. BUCEAMAN: Tim, I think we are swving sight now in viricus ozganisatioms,
stake by etate. HWe're staxting to pick up sona delegntee alrmady. I've got 3
cremondous pocoption, I'va met with probably half the state chaizmen of the
Reform Payty. It is elmoet universal. They'rs wolcoming wa inte that paxty and
va'zg makxing progress. And as I eay {n tho national pelie, they cousidsr me,

g’ the Reform Pazty people do, a vory sexious mnticnzl candidace wbe almost won the

. Republican Pasty nomlnaticn and vho aggoss with Chem om & bav trade poligy., a

® foroigm policy that kecps us out of wars thet ape mena of our Husiness end some

1=oesure of reslistic contrel of immigratieon §o we cen becohs oze navien i
pesple again,

“’é." W®.  RUSSEAY. You menvioned Donald Trump. XHe w2d on chis propram laet wesk.
MR, DUCHANAN, Really?
#R. RUSGERT: I asked him about youy prosidentisl bid.
MR. BUCHANAN, Right.
MR, HUSSERT: Thie 18 what he had to say. Let's give 2 liasten.
MR, RUCHAYMAN: Sure.
(Vidaotepa, Octobur 24, 19998):

MR. RUSSRAT: TomorTowv Pat Buchapan is anouvuncing that he will be & caadidace
for the prgsidency on ths Reform Pazvy.

g MR, DOMALD TRUNP: 1 just chimk it's ridiculous. 2 mea he wrote a book...
®

% M. RUBEERT: Why?

MR, TRIMD: Secaygssc~look, he's & Hitler levex. I guesd he's an anti-femita.

A Be goesn’t like the blacks. He dooen't like the gays., It'e just iuncredible
that eaybody could cabrace thde guy. 228 maybe he'll gag 4 paveent ox 8 parount
of tho vote and it'il 2o A roally stauach Fight vacke voige. I'G Dot even aure
if it's Tight. It's juee a wacke vota, And ¥ just can't imagine that anybody
can take his eoziously.
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NBC Newn Traeripe, Ootober 31, 1999

(8nd videotapa)

?, HR. FRUIEERT Your ragponso.
MR, BUCHARRNR: Well, I got thwed mildion votes for the sominatlion of ths
? Republican Fazty in 1992 and 1596. Rnd tha idea of caliing thasc goed
Wfmericena, ona-fourth of the Republisen Party, vasks vien baegsicelly thoy lova
thelizy countsy like I do and thoy bolisve we nseded a new dirsetion Zor Rwegica.
.o thipk his nzma-calling--and I think that's pretty mueh what Me. Trunp engaged
{ine-gnd, leak, tho Beferm Party iu a party thae does belleve in athieal polivies
and 4t despagately wvanes 2 hoticanl debate om fodumipm policy, on HAFTR amd GATT
and trads policy, on immigration policy, on campaign finance seform of getrimg
chs big money out of pelitica. I den't think they really went home-oallinmg.
And 1 think if Cthat's vhae Mr. Trusp inteads co do, Rke'd mou going o go very
fae.

Mr. RUaSERT: B¢ vald he would pemo himsglf U.8. trade repreosontative 18 he
wap electcd preaident to mogetiake trade dsala.

MR. DUTRAHAN: I vhink Tha Dgasid would be much hetter off st HUD, quice
frankly, Housing and Urhan Development, Tia.

M., HRUERERT: When you sancusced your cemdidacy, Mz. Trump elluded to i¢.
The ¥Nev York Tinas graested your candldacy with this edivoriel. Iat me put it op
the scresa for you and our visewezs: Buchenen's warlike owretewy draws fringe
votore &nd ourrcunds his candidecy with cha persigstent whifl of racism and
anti-pgemiciem.
|4
% MR, DBUCHANNT Mall, The MNev Yotk Timea heg noever beoan syepsthstio to me eves
ainey I mua I was with Richerd Wixon and 8plre Agnev and woete the epsech very
ezivical ©f The iow York Times. But, you know, apain, you 2ve €alRk thers about
«§ ‘illions of Amoricans whe have supported ma. Aod they are good psople. And
wheh you oy thone kinde of mamap and that's the appeal we get. you'ge
demonicing then, ap well a6 mo. Bub if they vesd vy speech to that Reform Zarty
convoution, I do bkelieve it is eime for a governmpnt of pational unicy and
seconciliation,

Tim: I've got in mind, if I got clected, pocplo 4a tho Repudlican Pazty, for
various Cabinec peass engd the Raform Parcy for verious ezeas agd in che
Dewooratic Pazty, I think a fouz-year term of a Jovorament ¢f navicaal unity can
golve Bsein] Fecurity, Hedicare, give us & nmav forelgn polipy, vhich is net as
mindlessly ivtorventionist. upen vhich sll Rmericans wold agree, & LTeds
polisy, which, frankly, is more in cuce with tho gress ¥ootd of zie Dempormtic
Porty end the grags roots of the Republissn Peaxty than it 4o with the elites. I
think thege ape majorivy issuse in Smeriep today, end tho yeagen 't runming ie
neithar pagty atv the naticasl level azticulskds Shem zight Dow,

MR. FHUEBERT: You geid four-yeay term. Would you only cerve one cerm?

§ KR, BUCHERIAN: I wowld--look, I ckink that af vea go down che wobd, I'm golng
® o say somc things about Secial Bocusity and gaviog Medicave which lend
Ythemselvoy to the demsnigation and ¢hs fall--¥Ch. he's soing Lo voisw Takez o
Bo's going to do thio oz thet.” Tho 9irst thing we've got Lo do iz seve Hedicare
bafora wo odd benefiec to 43, Ya've got to save Soclal Sequrity woy &ut inte
% the future begore wa consider new bensfigs. % thimk thove zze folka in the
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NBC News Trameripts, Ocwier 31, 1999

paoeratie Party thaw ave willing te bite that bullec. I em. Thers ayy foliks
in the RAepublican Pavey. hAnd if you tuko thope decisicns, cbviocumly, yeou xun
{nto problems. But 1'wm willing to do L¢. Tim, thip is going to be che laot
groat cauee and campaign ia &y life, if 1 lowe bedly. £ I wim, it's
different. and you wight as woell Tun the kind of caepaign thet 1'nm going to be
proud of and that the people that ZugpoTt ow will be proud of and the Amewicen
- Pocple will soy, °At lamse that fgllovw gava uz a gresl chelee.”
® WA. RUBBERT: ¥eu talk abeut the pacple vhe suppsort you as being good
Amgaricans. Mony black Americans, good Amaricans, are deaply concorned shbout
%ywz sunpext of the Confederste flag flyley ever the capital of Bouth Carolisa.
_ ‘zey belicve thav £lag ropresants slavezy, sad you will moc urga it bo tuken
& down.

¥R, BUCEAMMY: Well, pome Solks bellevd it yopresehte plsvery, Tim. That'n
the bettle Elag of the Comfederacy. It did apt fly over plave avctions; it flew
over baktlofiplds. It flaw ovar PFradericksburg, it flow over Gottymburg. wheze
18,600 goldiers masvhed into the Unicn guwis im exe of the most hewoio memonte in
Azarican histery, whacher ysu afres with tha causs or ngg.

Tim, I've got twa gramtegrandfathezs chat fought under chav flag., One diod
at Viokabuzg: the stbar wves geptured dofonding Atlomta. 2 goam'et tun wmy back en
gy grandfathors and greast-grmndfathers and I Jdoa't ask anyoms to do A€, Bue we
know that the croos 6f Chyist itzelf ham bmem uped by wicked peorpio to ba burned
&t nighe, to manifest havred. That dosgn'y moke the oress bad, And I would say
this ia & vubject to ba settled by the goed €olhs of Seuth Cawoling. T do
beligve che Confedersto batele Fleg 4s & flag of--thet represeats haohow,
souzege, daflence, voler end a spizit of indapondoncs. I oom undorsiand, Siven
the way J¢'c bean wesd by aome folke, wrongly, why sese folke would feol

Q‘” dthazwioe,

v R, RUSSERT: Jowleh-Amagicans, good Amoricanw., are distrassed when they hear
Wou call Ceagreas Ioraeli-ocpeupled terzitesy of say enly those who auppore the
Persianm Gulf wer ate tho Isvacdl Dafense Rinistry or She o@en ¢ozner in U,B., or

%m kids uho would fight the wvar ave Heddldstes, Muvpby, Gomsalab, Levdy BEOWA.
no Jewish names. Why--ehy doR't you mey to Jewigh-asavicane that chey would. be
included in this sed you zeally would apolegiza for thoze cecmmentmy

MR. BUSHRTN: Pirse, there's g neod to apolegine. Yhen I use che toeym, for
onarple, Nedlliscer, tuvphy and Goasaler apd lerey Brown, it vasg't abouy the
Jewish folke. It vag in reypoass to au ediveorigl in The British Roomomiee.
vhich gaid tha Arxerieang get €o march up to Bughded cad hang Saddom Bussein.
2nd % spid d2'p net Bririgh kids; it's Amexiean kids who ara golag co ke doing
that, Tim-«I maan, why wae that list of aamas not anti-Italian? Yhy 4is it act
anti-Oreek? Why de i¥ poe antd.-Polish? do I doa‘t opologize for anything that
2'we grid in the vouzde of & dubate if there's no maline im de. And X don'e
balieve thare vnmwo.

T will sey thic inte tha ctmara. Jewlgh-imericans ste in oy csspaign. They
are waloema ¢o cthis eeusa. They are in tha Roforam Party. Thoy O20c-vory GoRY
of thew I et in the Reform PEItY w2eting I had lpot Susdny atghe. 2 om edom tou
appointwent of Jewlah-Amaricsnp ¢o a Cabisat, to & vice prepidential sest. They

é‘ sre a tremendeously able group of Amcricanm, And quite frankly, 1've worked with
e thom all my life because @y life is Jeuznalism, politico and governesnt, And

)

;‘%u.l
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that io 8 place, quite fraakly, viere sswy Javisb-amoricans have wade sejor
conteibutione, and they axv weleomy. Tim, let me just say this: Is this heart,
theze is 0o welicy or hatfed of any individual, Bur you epe Joeltinz ¢t somsons
who doep enjoy fighting. And i€ that moans fighting oceamionally with the
Zazaeli lobby, ae libargis lika to £lght cccapionelly with che ¢hubstian
coalition, that doss pot waka you an ovil pexsen,

MR, RUSSERT: The foygoll embesssdor to the Vaticas has godd, in light of
¢ cofitgntary, diacuzslon of the role of Pops Pius XXX, that his csnvnimation
showld by delayod at leset 30 yeagg until wn con find eut what segually hinm rzole
Was, vipes-vig Hitler and ¥aal Gocmany. Weuld you postpens the cancaigation of
?’ the cefoniggtion of Pope Piue ZII?
- 4

MR, DUCHANAN: Well, that's zeally s doeision for the present pupe. In my
%iudgment, we do koow, at tha tims Pope Piup MIT died, 2098. I haiiewva, Tim,
Golds Melr sulogised him and gourned him. The zabbl of Rome duriag Morld Wer II
%‘er&m to tacholicipn and took the nsms Buglnic because of what the pope had
dona. The World Jewish Congrege gave a ”Rillicn dellazs to che Vetiven im 1946.
& Jewish higterien, Pincheus Lepse, osaid that the pope savad 950,000 Jewe during
Horld ¥ar II. ®ow, ocincs '59 and egpeelally '62 when that asti.popal play. "The
Deputy. " there'p bega savaega attacks oa the popy, zmd now ho's eslled Hitler's
popa and he'n anti-gemitic. T chink that zegiectx a change of the timee., I do
baldeve this, the whole iesvs should bo aired ond all the evidense brought
ferwvard before the holy Father, Pius HII, vwho I believe was g saiptly ond good
man, hofore ba ¢ vanoniged. But I wuld net delay it Zow polibtical resscns ox
bzoavge of politicel attacke or pragzure. If you cem demoppizmate the truth and
what I bBeligve te be the truth that ke was @ great, good, seimstly pope and
probably ene of the greabgest iZ not tha greatest of The dontury,

MR, BUSIEET. Jeck Bosenberg, the chalzman of the Wew Yogk Indypendance
Reform Papty...

Aa: Right.

?P ¥R, RUSEERT: ...hao been very cutspoken zbout yeur candidacy. Ust me put 4%
v oy the vcxoan for You and cur viowess. He said, ¥ chink Duchspswn ha beljvtled
noalf by bBacoming aldigned with louwors Pulani. ODuchapsn la ppesvy far ta the
Tight, Bome poople have compazed him to ehe Nasis. Pulasi's way to the left.
A har owm spesche?, ohe gaid ghe consldars herzelf to be & Commpdst and a
4 arnizgt. ©Of coursw, there's @ precedent foz auch g allience. AL one tiwe,

Hitler and 8talin got tégether I8 4B accord.”

MR. BUCHRMAR) ¥ell,..

M. RUBSERT: Thie 1s the ehnirman of the Redorm Party.
UGS, Bughanen and Lsnorz Fulend and Hitler end Stalin. O, look,
my undozptanding wee I chought oy gister vas in touch with chet chairesm. Sue,
Jeck, lLenoga Fulani 48 af Afvican-Amapdcan ey who'e p Moxnied, or wap &
Horzigt, exd I underotand wvap sympathetio ¢o Gadafl. 3 wes ¢ha ono that heiped
wrige the opeech vith 0llis Nowth whean they boabsd...

MR, RUSHERRT: 82w vap iv Lilwa colebretimy Gndafl densuneing amszica.

k]




Poge B

%‘-
M. BUCHANAR., Who éo you chink wzeote o speeol ¢F cthe fimal drmit of ths
aprech when Honeld Reagan bonbed fadafif &And we did che zight thing. And I
balieve ghe was wrong thewxs,

But, Tim, I o2id, we'vey got to reach oul. That neans you've §5% to ropch out
to Afgican-Amavicans. Ene's en suthenvie leadar. And if she hos Haemiet
viewg, I'm 2 fvoo eaterprise congsrvetiva. And T ehisk i€ I'm elacted
pragident - -you kzow what ahe told me hey wein concexn 46, she wents bleck kids
to stop lookimg ot thameelves as victims who ere angey and that she wanty them
to build up & wenpe of self-coceem and she wants to open up this political
aystem Rl) ever Arazica. You Mooy, I've cowd to ths consluaien oha's right on
the poliefcsl system. §Sue I think I'm right on Resgen. And I'm vight on Libye.

¢ MR, QUESERT: Geocrge W. push ond hio eow
¢ MR.  BUCHANRI: Right.
e M. RUSSERT: ...hod thiz to say ebout youw entzy inte the Refozm Farty race.
% @, pucawmn: og,

,@ . MR. RUSBERT: Hare'p Ceorge W. “Pat sdem ao Amepics that sheuld bave atayed
hone whdle Hitler ovarran Bureps and porpetrated tho ¥plogausc. Fae Hucheasn 10
leaving the Republican Party beczuse Republicans yojected his wiews during hie
three failed sttempbe o earn the Ropvbliean Parxty's prvsidentisd no®ingtion,®
The fivat lady bad this to say, Bagbarza Hush, "I'm sozzy he lefe. MNe's like a
whiny child wvho picke uwp his warbles and lwsves,”

REAID T undorstand vhy Hra. Sush weuld want to procact Dur Qon. Buk
he's go:.ng tu hava £o goma cuk, Tim, onte the pleyground somg time. He cagnod
centinve to duck thoss deboteg and arguments.

MR, RUBSEAT: Ne said ho will not dedate you aa a chiydeparty cundidety., Cap
you win withsut being port of the debates?

" NR. DUTEAZAR: You know, agmebody onee gaid, thexe'z a lot of things you

‘ canpot do with a man. You capnot tall 20 him or dine with him and sygue with
him, but 1€ he vents to fight you, you have got te cblige him. And I'm godmp to
H 2 do bag2lie vivh Mz, B8Sush. fAnd § dep'e think he can duck eha dshbadtes with wa the
\| way ha'g been duching them with the Republicans. And fovr hip own sske, fxaghly,
i © bpecause he's o good candidate, I would urge him to get in with Lhose Republicans
| %end mix 4t up end got himaelf bloodisd a little Yit boosuge Al Goze's & tough
dsbacaey. And I know ROV to conduct wyeslf in a dabage. 2pd 4f vo'pe at 4B

B, pezcent, I think the pressd and the nation will gay, *Let's have 4% out. Thay
“&fnl dicaprans. Lot's ped «ho'p bepe for Amerxice.? And We. Sush ip ast golng to

H  be eble to siv down thexe in Auotin snd say. "We'se not golng bo debete him.
il Wo'we not goiag €o do this o that.®

MR, RUSEBRT: But Rose Perat...
27 Or ha'e Hot going to he president of the United States.

MR, RUBSERT: Resp Parchk was Reph out of ¢he '9% debaces. E€ Huchenaa ip
kept out in tha 2000 gece, can you be elocted withous that Farum?




Poge P

MR. BURERGSD Well, Tim, 1f somshov the two partiess-and lee'n gay I had
| 6 percont--vO parties maweged to kaep me out of chet dobava, I would g to the
¢ Jearicen people end say, °¢ teold you thio waz a fxaud. 2 told Yeu this systew
Lo fimad. T vold you we gor a duopoly, whieh honds che bropidency bask and
torth and doasa't vant anyome outnids te ovem have & reach at 4t. Do you agvee
wich that, whether you'se e libazal, wodorate, coasasvative? 0o you weebexs

of the press agree with thae when you kuow the azquusenta that I'm making havg
velidity?® And I chink there'll bo wuch & firevcorm thet ha two main porties
vill be =leking lesing it all. Bo I would fight ehrough to the end. It would he i
batter, § boliove, if I'm in the debage. bue &£ shey conopira co Keep me sut, 2
%mink they'll bo pulling v rezsx scvceuw thoir theosts.

HR. RUSGEHT: The Rufoxm Farty placferm ip eilent oa aborticn.

HE. RUBGERY: It urgesg tolezaence for all viows gn those kinds of igaues. Wil
2at Suchamen. 1 he's the nomimse, contdnus to inplae chae Bew v. Vnde should be
everturniad and all ebortiong should be bamaed in Amsrdeny

- ¥R. BOTHARNS: Whon yeuw talk aebout tolevans®, vwe have to be tolermnt of
people ve diacgrea with, of pacplo whe ave flawed. But an ides that upbomn
Ychildren do not asve & acul and do not heve a right o lify, ohat io on idea
that you'zre 6oz golerant of ¢o wich a8 you have o 2ighs agnimee it snd centinue

) %mo fight againot it beeowee it's & £slag ddea. And e what I will o, Tim, I'vg
given oy word--and I wae at che Christien Coalition--I gave my word whan I wag
spodking to the Reform Parxdy folke. I will appoint justices who ave ag
dacermined to overturn 2ee v. Wada &5 Ky, Liacoln's justicas were determined
to overturn Dred Beotstt.

M. RUBSERT: fap all aborvion?

MR, BUCRAMAWY Mo, they will overtuzn Roa v. wWeda. That will aend the
decieion back to the etates. I bolieve, at the eraze lavsl, X will fight for
the preservation of buman life. all human life, imeluding the alderly smd thoge
that Dr. Keverkian and £2iends ery ukting to donth. I will f£ight fox tha®.
But ths decieion vill them he aada dewocpatically., e it wee zade. a the abats
level, But I will Zight. you're wight, te try to pyeserve all human 1ife.

fR. FEUBBERT: Refozm Party plulfvsm saya no Tam cuus. pericd. Pat Suchanen
dag called for ac lgast an § 600 billion tax cut., Kow do you recenciie thae?

€ R, DURHRNAR:! That's whaze ve'ye going to héve ce do eoma regotiating with

v fallows.

% MR. RUEBGERT: Yeu're ogailwngt the Hoform Party placfoxm.

‘4% MR BUCHANN: I em for paying down the debt. buc T do believe we need s
eatizaly new zex oode. Aud 1ot ws say somgthing heze. I've ealled for nsioma)
unRity. You Kaet whe I think's got somw good jdees om taxes? Richaza Gepbavdt .

I have been in favor, basieamily, of a Sdsv-tan idon, But if T osn Fet. ..

KR. RUSBERT: But you're otill for test eutsp.
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MR, DBUCHANAN: Listed, wa're going vo raduce oiie §aY buvdsm, wa'me® going to
q" aslter 4t. put part of it ea zhs Chigess Cemmualecs, who ere ieperting bere
cariff-fxee, and on tho Japangse to get rid of tha erads deficie. te'll uwoe
thope fumds B0 go% rid of taxse on small busineeszes, pmall savers, middle-giese
Rinhoricencas for guge. But 4if Cephaxde would ingist--ter cuample, we get a flat
es, ke inoipts od a sevord vate for the supergich. If that'c tho codpromiso
& Y04 g0t to gake to got us the lovast taxes in the Weptawn werld amd
eliminasing canee heye and thave, wy ebjscvive is to got 4iv domo.

HR. RUSSERT: All riche.
MR. BUCHAA: It’e not ta taite op idadlogicel powitienm,

oM. RUISERT: Couwplo quick engd. Kould you be inm favor of incresvimg the
Biadmrn wags?

: I wonudd go along with ah Ingrwege L2 the sinloum wage,

MR, RUBSERAT: ghould Amsrigesns heva & right to sue tholr REeT?

MR, BUCHRAMAN: Yen. Wait. Listen, I do not nscepsazily go sloag vith sowe
* s chat, bup, leok, if gn HKO dunieg caze to some individusl and che inddvidual
dies & a conmequence, whoyld his wifs of guzviver hawe o right to ouwe? Yes.

%ﬁ MR. RUSEEBRT: what pghould be taught in publie schoels, cEeuaticnion oz
e evalution?
N % ¥R, RBUSHAMAE: That should be dooided at the lotal level By tho ashool
o itgelf., I would profur thet children have volumtarily zight to ba caught che
‘& Yible 4p public sohosd o the Tozeh or anything as lopy as it'e volustasy. And
‘ that's waas's good about 1T, Tim. If you take 4t down (o tho lseal level, 42
yvou decentraline, if you got boak Go constitutionsl guvarnmens, hat <sa he
deeidad in mcloan oz Topmka oz Hanbattsn., Lot 1% bo dacided thers by majericy
sule,

R, PRUBEERT: Lot me 2ROV you & €ouple pellp., Firet, & heed roce batwean
Ceorge Bush and Al Geve. Tho numboro wizh Brediey are very similaz. Bueb wins
42:32. uwhen you inelude Pae Budchammn, you'll ses Coorge puch's muggin veduced
Dy 6 pointe, It'w suddenly A §-POLNL Toge: 44 peucons, 23 pavcent. ¢ DArOehE.
Wnen you ask people vho want Pat Buchensa te ba the Referwm Party scnimetion, L€
he wasn't pumiing, where uwould they go? Ik's Geomxge W. Bush. 62 povrovat; A2
Goxo, 27 peEcent. You ere hurving the Republicsd sonimsd.

¢ MR, BUCHAMRM: He'g nst thy pohitee. Mnd the promize of yous gueetion ip
that the Republieay Party ham & pro-ceptive riche to the presidency of the
Unitad 3catep oy tha Deonoratic varty, omd enjeae in the Refosw Hosoy oF
g Taxpayors Paxey Who chsllengss ond offeze a cendidate to the fmericon pevple i

p Bomoliow a ehief. e iv on imterloper. Ha bas no zight to be theve. He i
stealing fxom 5. Bush. Wr. Bush has debatod oo onw. He Led von no CAUSUGES,
e has won mo primordes. RAxd all of o sudden, because I, +ho hava a8 much
amoriense aleost ap his Zacher doca, bacause I'm runpimg £or the Reform Farcy

. ‘émmram. therafora I'm intruding on biz righe of {ahwritance.
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MR. RUBSHAT: Aue az a consexvative. would it bovher you 4f you halp elect a
Denocrat prepidenkf

MR, BUCHANRM: Tim, if I gotv in that race and ¥ lose to Al Gowo, X'w Ring So
ba terwibly bothesed but 2'm going te be @o¥e bothesed Dy the fook thAoE I got
baeat by Al Gove thea that mene othaxr Republicen or mome Republican gat bese by

& Al Gore. 1'm golug in this to win ¢lie prepidensy, And I'LI vell you, ¥ Xaow

Y we'ze s long shot, and ve'se nee euppocad te bet bessuse we'me cgojnse ell that

¢ gambling, Tim. But 1£ you get somn good odds out thore im Vegns, leng odds on
g the nomination end what 7'm ooing to @oe, you cake them,

y HR. RUBSERT: Ie's Hallowess. Aud heye's...

MR. SUCHANAR: Is that an editozdal comment on vhst I just saidp

KR, RUBSERT: Oore's @ poll thet you woR. PFom Mews gaid, "Iv's Duchansam 47,
Gowa, 23; Bush, 10; Pozbewn, 19, ¥hooo faos would wake the gcarisst Ballowgen
mﬂk?” You win, Pﬁﬁ 5“5W-

MR. BUCHANAT: ¥ho we got? ©ozo in there?
MR. RUBBERT: You're & landslide winpes.

KR. BUCHARAM: Well, listen, T don't jsoW how I beat Foxdas, ORY

MR. RUGSERT: Pat Buchenan, we thank you wory much. e spfe on the cempaig

VAN OR.  Thank you.

MR. RUSSERT: Coming nest, the 20¢e foy tho Demdekatic nowination heats up,
Vo will be abile te lead the Domsasats to viotory newt yoay® Oonoves Beb
Verzwy: He says BLll Bradley. Senator Even Zayh: Re daye AL Gore. Then Sampaign
3000 40 now center atage. Oum reundtable with David Drodew, Jeclk Carmend and
%W’am 8later. They'ro all coming up right bere on MESYT TUE PNBAD.

(Azzgunosmants)
IANGURTRr Engiioh
LOAD-DATE: Ocrobor 31, 1999

q By




BEFORE THE FEDERAL ELFECTION COMMISSION

in the Matter of }

A

The Commission on Presidential Debates MUR 4987

DECLARATION OF DOROTHY S. RIDINGS

I, Dorothy S. Ridings, give this declaration based on personal knowledge.

1. Since April 1997, I have been a member of the Board of Directors of the
non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a
voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council
on Foundations. In addition, I currently am a Director of the Foundation Center and a
Trustee of the Louisville Presbyterian Theological Seminary. [ have never held a position -
with any political party, and my service on the CPD’s Board is not tied to any political
party.

2. Prior to joining the Council on Foundations, I was the Publisher and

President of The Bradenton Herald from 1988-1996 and the General Executive of Knight-

Ridder, Inc. from 1986-1988. I also have worked as an editor, a writer, and an adjunct
professor, and as a technical assistant on a public housing project. I obtained my bachelor’s
degree from Northwestern University and my master’s degree from the University of North
Carolina.

3. From 1982-1986, | served as the President of the League of Women Voters
of the United States (the “League™), and pricr to that time [ had been associated with that
organization in other capacities since 1976. In that regard, I am familiar with and was

involved in the League’s sponsorship of general election presidential debates in 1976, 1980
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and 1984. The League's goal in sponsoring general election debates, like that of the CPD,
was to provide the electorate with the educational epportunity of seeing debates among the
leading contenders for the Office of the President.

4, The League sponsored two presidential general election debates in 1980,
using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional
eligibility, ballot access, and demonstrated significant voter interest and support. (“The
1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund
publication, is attached at Tab A.) A candidate could satisfy the League’s demonstrated
voter interest requirement either by obtaining the nomination of a major party or by
achieving a 15% level of national support (or a level of support at least equal to that of a
major party nominee) in national public opinion polls.

5. Based on the application of the foregoing criteria, independent candidate
John Anderson was invited to participate in the first presidential debate sponsored by the
League in 1980. However, President Carter declined to participate in that debate because of
the presence of the independent candidate. As a result, Mr. Anderson and Ronald Reagan,
then the Republican nominee, participated in a two-candidate debate without President
Carter.

6. After the nationally televised presidential debate in which he participated,
Mr. Anderson’s support in the polls dropped, taking his support level below 15% in four of
five polls reviewed by the League after its first debate. Consequently, when the League
sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the

debate went forward between those two candidates.
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7. As the events of 1980 well demonstrate, an organization such as CPD that
seeks to sponsor general election debates among the leading candidates for the Office of the
President faces a difficuit challenge. No candidate is obligated to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Thus, the debate
sponsor’s legitimate goal in formulating its candidate selection criteria is to be sufficiently
inclusive so that any candidate properly considered a leading candidate is invited to debate,
but not so inclusive that one or more of the candidates in whom the public has demonstrated
the greatest level of support refuses to debate. Given that the purpose of the CPD’s debates
is to afford the voting public an opportunity to sharpen their views, in a debate format, of
the principal rivals for the Presidency, the absence of one of the leading candidates would
dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to
sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of
adopting criteria that would be clear and readily understood by the public. In my capacity
as a member of the CPD’s Board, I was involved in the discussions and the decision-making
process that ied to the Board’s unanimous decision to adopt the document entitled
Commission on Presidential Debates' Nonpartisan Candidate Selection Criteria for 2000
General Election Debate Participation (the “2000 Criteria”), a copy of which is attached
here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to
achieve the CPD’s educational goals. Contrary to what I understand the complainants have
claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose.

They were not adopted with the intent to keep any party or candidate from participating in
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were
adopted to further the legitimate voter education purposes for which CPD sponsors debates.

9. In connection with the debates it sponsored in 1988, 1992 and 1996, CPD
employed an approach to candidate selection that involved the consideration of multiple
factors in an effort to identify those candidates with a “realistic chance of being elected.”
The earlier criteria, like the current criteria, were intended to identify the leading candidates
for the Presidency. It is my understanding that the Federal Election Commission rejected a
challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria
were “objective” and otherwise consistent with the FEC’s regulatory requirements.
Although it would have been easier in some respects simply to employ again in 2000 the
criteria that had already withstood legal challenge in 1996, the CPD recognized from the
experience in 1996 that its contribution to the electoral process likely would be enhanced by
adopting criteria that were clearer and simpler, and the application of which would be very
straightforward.

10.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that
a candidate have a level of support of fifteen percent of the clectorate, as described more
fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support
was preceded by careful study and reflects a number of considerations. It was CPD’s
considered judgment that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading

candidates with the highest levels of public support would refuse to participate.
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11 [ understand that the complainants have alleged that the fifteen percent is an
unattainable level of support for an independent or minor party candidate to achieve without
participation in the debates. CPD’s review of the historical data is to the contrary. As
noted, John Anderson achieved this level of support prior to the first debate in 1980 and,
therefore, was invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well. George Wallace achieved
significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in
1992, particularly before he withdrew from the race in July of 1992. (Mr. Perot
subsequently re-entered the race shortly before the 1992 debates.)

12.  The CPD considered, but rejected, the possibility of using eligibility for
public funding of general election campaigns as the criterion for debate participation rather
than another measure of public support. However, that criterion is itseif both potentially
overinclusive and underinciusive. Eligibility for general election funding is determined
based on performance in the prior Presidential general election. We realized that such an
approach would be underinclusive to the extent that it would automatically preciude
participation by a prominent newcomer (such as Ross Perot in 1992), but also would be
overinclusive to the extent it would mandate an invitation to the nominee of a party that
performed well in a prior election, but who did not enjoy significant national public support
in the current election. In addition, while the Congress determined that five percent was a
sufficient level of support for purposes of determining eligibility for federal funding as a
“minor” party (at a level that is substantially lower than that received by the “major”

parties), as noted, a debate host hoping to present the public with a debate among the
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leading candidates (none of whom are required to debate) must necessarily take into account
a different set of considerations.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Dorothy S. Ridings

April 2¢2000.
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Corporate Contributors to the League of Women Voters Education
Fund for 1980 Presidential Debates

Leadership Contributors — $50,000 or more (Cash or n kind)

Atlantic Richfleld Company
BankAmerica Foundation
Carter Hawley Hale Stores, Inc.
Chevron USA, [nc.

Covington & Burling

Herman Mitler, Inc,

{BM Corporaticn

Mew York Life insurance Company
Young & Rubicam, iInc,

Voters Service Grant of $50.000 for State and Local League Activities

Charles Benton Foundation

Major Contributors ~ $25,000
The MacArthur Foundation

Rationai Supporters

Alcoa Foundatlon

Anderson Clayton & Company
Beatrice Foods Company

Biue Bell, Inc.

The Coca-Cola Company

First Clty National Bank of Houstcn
Qeneral Electric Company

W, R. Grace & Company

Guif Ol Company

Qulf & Western Foundation
Hoffman-La Roche, Inc.
Honeywell, Inc.

Interlake, Inc.

Lever Brothers Foundation
Liggett Group, Inc.

Loctite Corporation

Merck & Company

Q. L Corporation

Radio Corporation of America
The Scherman Foundation
Sidney Stermn Memoria! Trust
Texas Utllittes Company
Wamner Communications, Inc.
Waste Management, Inc.

The LWVEF gratefully acknowtedges the many cast and in-kind contributions by corporaticns in
Baltimore and Cleveland to defray site expenses.

The LWVEF also acknowledges, with great appreclation, the many cash and in-kind
contributions of League members and cltizens throughout the country to defray the costs of the
Forums and Debates.
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On October 28, 1980, 120 million Americans,
the largest television audience in our natlon’s
history, watched Jimmy Carter and Ronaid
Reagan debate face-to-face. This event
climaxed a long and grueling presidential
campaign. Interest in It — on the part of both
press and pubiic — intensified as the long-
playing drama unfoided and efection day
approached, Would the major presidential
candidates actually face one another in what
had been billed as the superbow! of the 1980
ejection?

The League of Women Voters, which spon-
sored this and the preceding Debate between
Ronald Reagan and John Anderson, as well as
three Presidential Forums during the primary
season, undertook many roles during that
critical ime. [t was by turns negotiatog
mediator, fundraiser and producer, as it tried
to overcome the obstacies and resolve the
conflicting aims of all those with a stake In the
debates. The pubilc ciearty wanted to see and
hear presidential candidates at the same time,
in the same place and under the same
conditions. The candidates and their strate-
gists understandably were seeking the most
advantageaus conditions and were anxious to
control the terms of debates. if they didnt get
what they wanted at any given time - condi-
tions that changed as the potitical fortunes of
the carmpaign shifted — they could watk away.
The League’s difficuit job was to resolve those
often conflicting interests and make the Presi-
dential Debates a reality.

Against considerable odds, the League was
successful in making two Presidential Debates
happen in 1980 — Debates that set several
benchmarks that promise (0 have a lasting
effect on the way voters choose their presi-
dents. It was the flrst time a debate sponsor
grappled with the participation of nonmajor
party candidates, an issue that is likely to
persist in future debate presentatlons. What is
perhaps more important, the League’s suc-
cessive sponsorship of 1976 and 1980 Presi-

dential Forums and Debates puts the organi-
zation well on the way toward achleving one
of its major voters service goals — to establist
such debates as an integral part of every
presidential election.

Laying the Groundwork
for 1980

The Leadue’s determination to sponsor Presl-
dential Forums and Debates In 1976 and 198(
was deeply reoted in its own history and
sense of mission. The League has been
committed to providing a variety of services k
voters since its founding In 1920. State ang

locai Leagues throughout the country have fo

years offered nonpartisan arenas for candi-
dates to discuss campaign issues so that
voters could malie side-by-side comparisons
of the candldates and their views. These
candidate events have dealt with every efective
office from local school boards to the United
States Senate.

When the League set out in 1976 to bring
presidential candidates together in a series of
primary forums and general election debates,
its sponsorship was thus a natural, though
major extension of the long tradition of these
state and local League-sponsored candidate
events. And the timing was right. There had
not been presidential debates since 1860,
when John Kennedy and Richard Nixon faced
one another in network-sponsored debates.
Sixteen years later, in 1976, the public wanted
presidential debates {(a Gallup poll showed
that seven cut of 10 people were in favor of
dehates), and very significantly, the candi-
dates wanted them, too. With this tide flowing
in its favor, the League was successful in its
first Presidential Debates project. By ihe end
of the 1976 election season, the League had
presented four Forums at key points during
the primaries and three Debates between the
Republicans’ candidate, Gerald Ford, and the
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Democrats’ candidate, Jimmy Canter, as well
as one between their running mates, Robert
Dole and Walter Mondale.

As the next presidential campaign ap-
proached, the League’s national board
weighed the merits of making so major an
effort once again. The League knew from
experience that there was a huge “consumer
demand” for more thoughtful treatment of the
issues In the campaign and for getting the
candidates to discuss their positions on the
issues in a neutral setting. The board con-
cluded that debates could serve as essential 2
role in 1980 as they had in 1976, by providing
a necessary alternative to the 30- and 60-
second spots and the paid political programs.

Once again, the League mobilized state and
local Leagues throughout the country, under-
took a massive fundralsing drive, hired staff to

direct the project, began visiting potent :
debate sites and committed the whote -2~
zation to ensure that a series of Preside -~ .:
Forums and Debates wouid be a parto --
1980 presidential election.

As it turned out, a serles of four Presi .-
forums throughout the primary seasor . -
scheduled. only three of which took pla
Though the originat schedute provided
events at each site, one for Democratic .- -
one for Republican aspirants, paoliticalr . --
dictated that in 1980 only Republican ¢z -~ -
dates met face-o-face to address key o —
paign issues. The opposlte was truein =~-
when forums took place only between [ =~
cratic candidates. (See Appendix Aford - :
on 1980 Forums).

Mear the end of the 1980 primaries, F
Reagan and fimmy Carter, who eachse - -

citizen aids.

candidates met face-to-face.

used throughout to refer to the LWVEFR.

*The two organizations, LWVUS and LWVET, are expilcitly Identified in the text only where the
distinctlons are Important to the particuiar points being dlscussed. Otherwise, the term “League =

The League of Women Voters Education Fund
- Sponsor of the Debates

The League of Women Voters Education Fund {(LWVEF) was established in 1937 as a researcn <
and citizen education organization (with 501(c)}(3)tax status) by the League of Women Voters of’
the United States (LWVUS), a membership and actdon arganization (with 501(c)(4) tax status) 2
dedicated to promoting political responsibility through Informed and active participation of
citizens in government.® The LWVEF provides local and state Leagues as well as the general
pubtic with research, pubtications and other educational services, both on current issues and
on citizen participation techniques. The network of local Leagues has a muitiplier effect in
bringing the Education fund’s servites to the wider public. Through workshops, conferences |
and the distribution of publicaticns, Leagues disseminate the LWVEFS research and “how-to™ i:

On the national level, the Education Fund’s historic 1976 Presidential Forums and Del ates |
paralleled the service to voters that local and state Leagues provide at election éime witt “her -
candidate meetings. The Forums were the first series of their kind presented before the
primaries, and the Debates marked the first time in more than 16 years that presidentia
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likely to be his party’s nominee. publicly
agreed o participate in League-sponsored
Debates that fall. in fact, Reagan's announce-
ment came during the last League-sponsored
Forum on Aprll 23 in Houston, Texas. Mod-
erator Howard K. Smith put the direct ques-
tion to Reagan and to George Bush: "If
nominated by your party, would you agree to
participate [in League-sponsored Presidential
Debates]?” CGovernor Reagan’s reply: *l cant
wait.”

Carters promise came on May 35, 1980 when
he addressed the natlonal convention of the
Leaqgue of Wormmen Voters of the United States
in Washington, BC. He was asked, *Mr. Presi-
dent...we'd like to know if you'd give your
promise to us today to participate in the
League-sponsored Presidential Debates this
fall if you are the nominee of the Democratic
Party.” Mr. Carter’s reply: *Yes! Yes [ will be glad
to participate this fall if | am the nominee. it
would be a great pleasure to be the nominee

and to debate ., . .”

With public commitments in hand, the
League turned toward several other Issues
related to the Debates, such as eligibility
requirements for candidate participation, for
mat, number of debates, and selection of
debate sites. As a means of sollciting preliml-
nary advice on these and other topics, the
League’s board established a 28-member Pub-
lic Advisory Committee an Presidential De-
bates. The cornmittee was chalred by Carla
Hills, former Secretary of Housing and Urban
Development with the Ford Adminisiration,
and Newton Minow, former chairman of the
Federal Communications Commission under
President Kennedy.

in July, the League’s board anncunced its
proposed schedule for the series: three Presh
dential Debates and one Vice-Fresidential De-
bate. starting In September. At the same time,
they reviewed some 20 potential debate sites
and identlfied Baltimore, Maryland; Cleveland,

Ohio; Loulsville, Kentucky; and Portland, Cre.
gon, as the proposed sites for these Debates.
Geographical diverslty was a factor in select-
ing the sites, as was the avallablilty of sultable
facilities.

What was left to determine were the criteria
by which candldates would be invited to
debate ~ a process that was to become a
cause célébre.

Cnﬁena* The Debate
ARDO Who Should

The inclusion of Independent and third-party
candidates in presidential debates was com-
pletely uncharted territory. There was no his-
tory to look back on. The Kennedy-Nixon
debates in 1960 and the Ford-Carter debates
in 1976 had set a precedent for debates
between major-party candidates. but there
was no precedent for how o deai with the fact
that from time-to-time an independent or
minor-party candidate emerges as a signifi-
cant force in a presidential campaign. Since
1980 seemed to be such a yeat, it was
imperative that the League set objective
criteria early by which to determine which
candidates merited treatment as "significant.”
Literally dozens of candidates were inter-
ested In being included. Yet the geal of having
candidates deai with the issues in some depth
would be defeated if the cast of characters
became too large. The League knew that it
would also be much harder to get the major-
party candidates to agree io debate If they ha .
to share the piatform with candidates they
consldered less significant. Therefore, the
League decided not only to establish criteria
for the selection of debate participants, but
also to announce these criteria well before
applying them, so that both the public and th
candidates would know all the rules.

P
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For the League, no Issue took more atten-
tion or Involved more dlscussion than the
development of these criterla. The League
knew that such criteria would not only play a
critical part in the 1980 debates planning, but
also that these criteria and the process by
which they were detenmined would be care-
fully scrutinized. Moreover, the Federat Elec-
tion Commission (FEC), the agency set up to
reguiate federal elections, would view the
criteria as a measure of the League’s nonpar-
tisanship. (The FEC permits a debate sponsor
to exercise its discretion as to whom to invite
as long as debates are nonpartisan and
inciude at least two candidates. See box
p. 8. for a detailed description.)

The criteria for selecting candidates to ap-
pear were based on the FECS requiremments
and the League’s own long-standing and strict
standards for offering voters relfable. nonpar-
tisan pre-election information about candi-
dates and their positions on Issues. They had
to be nonpartisan; they had to be capable of
objective application, so that they would be as
free as possible from varying interpretations:
and they had to be easy to understand.

X B~

ey

LWV President Ruth J. Hinerfeld meets wi
Jammes Baker, chairman of the Reagan for
President comumnittee (1) and Carter Campaign
Chairman Robert Strauss (R) to work out
details for a Carter-Reagan debate.

On August 9, the League’s board adopte -
three criteria by which invitations would be
extended. Any candidate Invited to particip . -
would have to meet all three:

1. Constitutional eligibility — Only those ¢ -
didates who met the requirements of ) -
Constitution of the United States were
considered. Article I, Section | requires
the President to be a “natural born citi-
zen,” at least 35 years of age, and a
resident within the United States for at
least 14 years.

2. Batlot access — A presidential candidats
had to be on the ballot in encugh state.- - -
have a mathematical possibility of winn -~
the electicn. namely, a majorlty of vote:
{270) in the Elecioral Coilege.

3. Demonstrated significant voter interest
and suppoit — A candidate could demo
sirate significant voter interest and sup
port in one of two ways: nomination by :
major party; or, for minor-party and ind
pendent candldates, nationwide public
opinion polis would be considered as a
indicator of voter interest and support.
Those candidates who received a level of
voter support in the polls of 15 percent or
a level of support at least equal to that of a
major-party candidate would be invited to
participate in the Debates.

The criteria were announced. at a press
conference in Mew York City an August 10.
The first and second criteria occasioned little
comment, but the 15-percent level! of suppt
in natlonwide public opinion polls created
considerable controversy, with the press, t! -
public and the candidates all getting into a
mini-debate about the use of polls and the
appropriate threshold for declding who
should be invited to debate.

Some, including pollsters, questioned th
use of polling data to measure significant
voter support, since polls are subject to
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sampling error and variation in techniques.
The League acknowiedged the fact that poll
data were not perfect, but argued that polls
were the best objective measure available for
determining how much voter interest and
support a nonmajor party candidate had at a
given point In the course of the campaign.
And that is what the League had to gauge
before extending invitations.

Others criticized efther the use of a specific
figure or the choice of 15 percent as that
figure. Threshold levels ranglng between 15
and 25 percent had been discussed by the
Advisory Cormnmittee. The League’s board,
after carefully weighing the options, decided
that a specific figure, though admittedly arbi-
trary, would provide the most objective basis
for a decislon. In settling on the 135-percent
figure, the board took into account a number
of factors: the records of public opinicn poils
in previous presidential elections and their
relationship to elecion outcomes: the sub-
stanial obstacles faced by nonmajor party
candidates; and variations among public opin-
lon polling techniques and the precision of
their results. The board concluded that any
nonmajor party candidate who, despite the
odds such candidates face, received even a
15-percent level of support In the polls
should be regarded as a significant force in
the election.

The League’s board also decided that it was
essential to apply the criteria to nonmajor
party candidates as close in time to the first
Debate as was rezlistically possible. To allow a
sufficient amount of poli data to be gathered
between the last major-party convention and
the scheduted first Debate, which was
targeted for the third week in Septernber, it
was clear that the League could not effectively
apply the criteria until the second week In
September.

At the same August 10 press conference, it
was announced that the League would extend

formal invitations to the major-party candi-
dates later that week at the conclusion of ths
Demeocratic National Convention. (The Repu -
tlcans had met In July.)

Realizing that declsions made in early Sef -
tember, while appropriate at that time, migr-
not remain 50, the League’s board had also
determined that it was essential, in order to
be falthful to the purposes of the Debates, t
rzserve “the right to reassess participation ¢
nonmajor party candidates In the event of
signlficant changes in clrcumstances during
the debate period.” League President Ruth J
Hinerfeld gave clear notice at the August 10
press conference that the board would revie
such candidates’ standings before subsequ -:
debates In light of the established criteria,
then extend or withhold invitations
accordingly.

The establishment cf the criterla cleared 1 -
way for the League to invite candidates to
debate.

The Politics of
Debating

By the summer of 1980, as the League was
ready to extend invitations to the major-party
candidates, the public commitments those
candidates had made in the spring to partici-
pate in League-sponsored Debates had begun
to waver, The political climate had changed.
John Anderson’s independent candidacy had
gained momentum and had become a force
to be reckoned with by both the candidates
and the League.

On August 19, a week after the Derniocri <
nominated Jimmy Carter as their standarc
bearer In 1980 (Ronald Reagan had alread
been nominated by the Republican Party), -
League formally invited Jimmy Carter and
Ronald Reagan to participate In a series ol
three Presidential Debates — the flnal date
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sites and formats to be worked out at a later
tme.

By late August, neither candidate had said
yes to the League’'s invitatlon. Starting on
August 26, the League began to meet with
their representatives In jolnt sesslon to dis-
cuss the whole debate package, Including the
number of debates, dates, sites and formats,
and to secure an agreement from both candi-
dates to debate. Carter strateglsts wanted
earller debates, feagan strategists wanted
{ater debates; Carter representatives wanted
more debates, Reagan representatives warited
fewer debates. All these specifics were put on
the table for discussion — none of the differ-
ences seemed Insurmountable. Yet at the end
of this meeting nefther side made a commit-
ment ta debate — each was walling to see
whether John Anderson would be Included.

On Septemnber 9, after reviewing data from
five diferent polling organlzations, in consul-
tation with three polling experts (not involved
in the polis being used), the League an-
nounced that John Anderson met Its criteria,
and he was immediately invited to participate
in a three-way Debate in Baltimore on Sep-
tember 21.* He accepted immediately, as did
Ronald Reagan. Jimmy Carter announced that
he would participate in a three-way Debate
only after a twa-way Debate with Ronaild
Reagan. Having established its criteria and
having invited John Anderson, the League
would not agree te Carter’s proposal.

Following the September 9 decision, the

*The flve poiting organizations whose data the
League examined were: Louls Harris Associates,
the Los Angeles Times, the Roper Organization,
NBC/Assoclated Press and the Qallup Poll. The
three polling expents consulted by the League
were : Mervin Fleld, Chairman of the Board of the
Fiald Research Corporation; Lester R, Frankel,
Executive Vice-President of Audits and Surveys,
Inc.; and Dr. Herbert Abeison. Chairman of the
Board of Response Analysis Corporation.

League set up meetings with the candidat -
representatives to reach agreement on the
detalls of the first Debate, scheduted for
September 21. All aspects of this first Deb:::c
In Baltimore were agreed upon by Reagan -
Andersov representatives, Carter had st -
agreed to debate.

The lnvitation to debate remained open
Jimmy Carter, and the League indicated th -
third podium would be held in readiness & -
him at the Baitimore Debate in the hope th >
he would be present. For several days, the
possibility of a third podium or “empty che -~
was the source of considerable specuiatior --
the press and a favorite topic for political
cartoonlsts, Howeves, when It became app:
ent that Jimmy Carter would not change hi -
mind about participating in a three-way De
bate, the League announced that therewo . -
be no “empty chair’ in Baltlmore. The first
1980 League-sponsored Debate took place
September 21 as scheduled, but only Reag -
and Anderson took part. (See Appendix8 ¢ -
details on 1980 Debates,)

in sponsoring the Bajtimore Debate, the
League had held fiom to {its plan to Invite al
significant candidates to debate and had not
agreed (o Carter’s condition that he would
appear in a three-way Debate only after
debating Ronald Reagan one-on-one. How-
ever, the League aiso recognized that ine
Baltimore Debate had failed to meet its goal
of giving voters an opportunity to see and
hear all of the significant presidential candi-
dates at the same time, in the same place -~
under the same conditions. Unfortunately, -
prospects for a three-way Debate did not
improve after September 21, With Carters
terms unchanged and with Anderson still
showing enough support in the polls to m
the League’s criteria for participation, it ap-
peared there might be no further debates.

Yet it was becoming increasingly ciear th -
the public wanted more debates. The Leag «
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was caught between the “irresistible force” of
voter demand and the “immovable cbject’ of
Carter’s demand. In an effort to break the
stalemate, the League cailed all three candi-
dates’ representatives shortly after the Bali-
more Debate and put forward a new package.
The League now offered a two-way Debate
between Carter and Reagan tied to a three-
way Debate among Carter, Reagan and Ander-
son. This time Carter and Anderson accepted,
but Reagan rejected the plan.

At the same time the League made this
offer it also invited ali three vice-presidential
candidates to participate in a Debate in Louls-
ville, Kentucky, Democrat Walter Mondale said
yes. independent Patrick Lucey said yes, but
Republican George Bush said no. When Bush
said no, Mondale then declined the League
invitation, and the vice-presidential debate
was cancelled.

The presidential series also appeared
deotned. The League withdrew lts proposal
when no agreement could be reached, and
there seemed very little hope of working out
any f{uture agreement. In the next few weeks,
hawever, several developments helped to
break the stalemate. Voter interest in a debate
between the major-party candidates continued
to build, as evidenced by major national
pubiic opinion polis releaseq during that
period. Editorials and columns appeared in
some of the nation’s leading newspapers and
magazines calling on Jimmy Carter and
Renald Reagan to debate one-on-one.

During this same perfod, the polls also
showed that John Anderson’s support was
eroding. In mid-October, in keeping with the
policy established when the criteria were an-
nounced, the League’s board reviewed his
eligibility for participation. The board exam-
ined the results of five national polls taken
between September 27 and October 16, con-
ducted by the same polling organizations
whose results the Leagus had examined In

LWVEF officials brisf the journallsts who
formed the panel of questioners for the
debate in Baltimore between Ronald Reagan
and John Andersan.

making its early September decislon. Four of
these five polls showed John Anderson’s level
of support below 15 percent, clearly beiow the
levels of support he recelved in those same
polls in early Septemnber. In consultation with
the same three polling experts with whom it
had conferred eariler the League's board
determined that John Anderson nc longer
met the League’s criteria. The League then —
on October 17 — invited Jimmy Carter and
Ronald Reagan to debate In Cleveland, Ohlo
on October 28. Both candldates accepled the
invitation.

The scenario was very different from that
first envisioned by the League. As originally
planned, a dehate so late In the campalgn
would have been the last in a series of three, a
serles that woutd have offered the possibllity
of varying the subject matter and format. Now,
the two main contenders would have only one
chance to face one another. October 28 had
become transformed from one In a series of
opportunities for candidates and volers to
deal thoughtfully with the issues into a
winner-take-all event.

with such high stakes, planning for the
actuai Debate was a delicate process. Candi-
dates’ representatives were concerned about
audlence size, color of backdrop, the place-
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memnt of still photographs in the hall, etc. But
the format was of greatest concern.

Far the very reason that the Cleveiand
Debate would now be the oniy one between
the two major-party candidates, the League
urged a format that would produce the freest
possible exchange on the broadest possible
range of campaign Issues — namely, using
only a moderator to direct the flow of ex-
change between the two candidates. {t was a
format that had worked exceptionally well in
the second of the 1980 League-sponsored
Forums In Chicago.

For exactly the same reason ~ that it was to
be the only Debate between Carter and
Reagan - this format was not acceplable to
either candidate. With the stakes so high,
neither was willing {o take his chances on
such a free-flowing format. Both insisted an a
more predictable exchange, using a mod-
erator and panelists as in the 1960 and 1976
debates.

The League, tike many viewers and press
critics, was far from satisfled with either this
format or that of the September Debate. The
fact was, however, that the candidates’ repre-
sentatives insisted on the *modified press
conference” format of both Debates,
negotiated to the minutest detall. it was that
or nothing.

Closely allied to the format issue was that of
pane! selection. The League had developed a
roster of 100 journalists from which the
moderators and panelists for both Debates
were finatly drawn. League staff conducted an
exhaustive search through consultation with
professional media associations, producers of
major news analysis shows and edliors and
news directors representing minority media,
Particular attention was given to the jour-
nailsts’ areas of expentise and their reputation
for fair and ohjective reporting of the Issues.

The flnal selections were made by the
League in consultation with the co-chairs of

The Lea

When the League announced In No» e~ -
1979 lts intentlon to sponsor a serk ¢ -
Presidential Forums and Debates, it . -
the midst of a prolonged struggle o -~ .
Ing sources and the structure of fed -+
candidate debates with the Federal © ;.
Commission (FEC), the agency set ¢ s
regulate federal electlons under the |57+
Federai Election Campalgn Act (FECA On
the provisions of that act made It un aw
any corporation or union “to make a <o ;-
tion or expenditure in connection wi = 1
election to any political office...."fr -~
while the LWVEF was planning the 1¢ =~
Presidential Forums, the FEC inform -
vised the League that corporate and .~ -
funds to finance the Forums would r. ;- ==
prohibited as long as such contributi < -
not have the “effect of supporting or 2. -:
particular partles or candidates.” But »  :°
after the LWVEF had already conductt = -~
forumns series partly financed by corporate
and union contributions, the FEC issued a
policy statement barring 501(c)(3) organi-
2atlons such as the LWVEF from accepting
corporate or union donations to defray the
costs of such evenis as debates. The FEC
admitted that corporate and union donation .
to the LWVEF were not political contribution:
or expenditures under FECAs definition ~¢ '
those terms, but the agency said tha - -
LWVEF's expenses were nevertheless - <
bursements *In connection with* ane¢ -~ -
and therefore could not come frome -~
or union sources.
The 1976 decision, which was mad
advance of the Leaque-spansored fo1 - . =
Debates, had a devastating effeci on i v
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i-ms o fund these Presidential Debates,

orced to rely solely on contributions from

miduals and unincorporated organizations,

» League was unable to ralse enough

oy to cover the full cost of the 1976

Oyt February 11 1977, convinced that Presi-
ntizl Debates were an Important edu-

Ftonal service to the public, and fearing the

EC declson would have an Impact on state

local League-sponsored candidate events,

League of Wommen Voters of the United

tafes, the League of Women Voters Educa-

Fund and the League of Women Voters of

3 Angeles sued the FEC, chailenging its

eciston to prohibit the LWVEF from accepting

prporate and unlon money.

fis a result of the lawsuit and FEC public

szrings on the Importance of debates to an

wonmed electorate, the FEC cancelled lts

gEller decision and agreed to begin the

ocess of wiiting regulations that would

rify Issues of debate funding and sponsor-
ip. The League did not belleve that any

egulations in this area were necessary but

aw them as a way to remove the chiling

tefiect of the FEC's prior action on potential

“Corporate donors.

# The process of setting those reguiations

:took almost three years. In order to guarantee
nofnpartisanship, the FEC formulated regu-
latlons limiting sponsors of debates to those
who rnight reasonably be expected to act In a
nonpartisan manner and by establishing strict
rules as to who migfit be invited to participate
tn %\; debate,

agency’s first attempt at regulation was

wetoed by the Senate in Septem&r 1979,

Thus the FEC began the rulemaking process
agaln and developed a regulation that took
effect on Aprit 1, 1880, barely i time for the
League to undertake the massive fundralsing _ .
necessary {o sponsor the 1980 Presidential
Debates. This regulation broadened sponsor-
ship of debates to 501 (c)(3) and 501 (c}4) -
organizations that did not endorse, supportor |
oppose political candidates or parties. lt also
allowed bona fide broadcasters and the print -
medla to spend corporate money to stage -
debates. it eft to the discretion of the sponsor -
the method by which candidates were chosen ..~
to participate. The FEC stated that debates are” ™
required to be nonpartisan and left it up to the
sponsor as to how that was to be achleved.
As soon as the new regulation went Into .
effert. the League began to ralse money from
corporations for the 1980 Presidential De- |
bates. A breakthrough in securing the neces-
sary amount of funding came when six major
corporations each contributed $50,000. (See
inside front cover for list of corporate contri-
butors.) (The largest single contribution in the
history of the LWVEF's Debates project was a
aift of $250,000 from the Charles Bentorni
Foundation In 1976, made before the 1976
FEC ruling,)
In all, the League raised and spent nearly
$700, 000 for the 1980 Presidential Forums
and Debates, which could not have taken
place without the generous contributions of
the corporations and Individuals Involve
This $700,000 was greatly augmented by the
value of volunteer hours — particularly those
of League members In Baltirnore, Loulsville,
Portiand and Cleveland -~ making the Debates
far more than a million dollar effort.
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the Advisory Committee, Carla Hllis and
Newton Minow, after they discussed the pool
of joumalists with the candidates’
representatives.

The League preferred to keep the candi-
dates’ representatives entirely out of the panel
selectlon process. However because of the
tremendous slgnificance of the Cleveland De-
bate, the candldates' representatives Insisted
on belng invoived In aimost every decislon ~
large and small.

AlLook Back...and a
Look Ahead

Scholars Steven Chaffee and Jack Dennis write
that while many questlons about debates
need more study and research, one conclu-
sion drawn from studies of the 1960 and 1976
presidential debates is that "the debates make
substantla) contributions to the process of
democracy and perhaps even to the longer-
term viabllity of the system. The research
offers a great deal of support for the proposi-
tion that the debates serve important informa-
tional functions for voters.” They enable the
voter to welgh the alternatives being proposed
by each candidate, and "as an inforrnation-
gathering device they have the unique viriue
of allowing a simultaneous consideratton of
the alternatives, < without which the voter Is
forced to gather information from "a large
series of such discontinucus, one-sided pres-
entations as advertisements, news reports of
speeches, and party conventions.™

When scholars, historians and political ob-

‘The Past and Future of Presidentiat Debates.
Austin Ranney, Ed. “Presidential Debates: An
Empirical Assessment” by Steven H. Chaffee and
Jack Dennis, 1979, American Enterprise instltute,
p. 88,

Ibid.. p. 99.

‘ibid., p. 99.

servers write the definitive history ofthe - -
Presidentfal Debates, how will they be vie .-
What contributions did they make towarc .
democratic system of government? How -~
the League’s experience as sponsor — be - -
su¢cesses and its fallures — serve to imp -
the quality of debates in the future?

Althougt it Is too early to achieve an
historical perspeciive, it is possible to ma -
some telling observations about the sign. -~
cance of the 1980 Presidentlal Debates ar -
the lessons (o be learned. The nature ang --.
quality of the 1984 presidential campalgn -
fast-approaching event — wiil be affected | -
how constructively we use the intervening
time to evaluate the 1980 Presidentiaf Det -
experience in order to build a betterone i
1284.

Presidential Debates in 19847 Yes. Preshk - -
tial Debates every four years are now beco ~
ing the norm: never before have we had
debates In consecutive presidential electio 3
This nascent tradition, together with voters
heighteried sense of entitlement — a right to
see and hear presidential candidates debate
the issues at the same time, In the same place
and under the same conditions — will weigh
heavily against the reluctance of future candi-
dates to participate.

But even if the weight of voter expectation
overrides the resistance of major-party candi-
dates, the complex problems surrounding the
participation of mincr-party and independ:
candidates remain. Ina 1979 report, the 2 -
Century Fund Task Force on Tetevised Pres
dentlal Debates called this “the single mos
difficult Issue confronting Presidentlai De-
bates.* {The 20th Century Fund is an inde-
pendent research foundation that studies
economic, political and social institutions a
issues.) in 1980, the League tackled the isst -
with [ts eilgibility criteria. That approach will
be a starting point for all future efforts to s
rules for debate participation.
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Bacgsstage at the Debates .

In 1975, the Federal Communications Commisslon ruled that debates could be exe.mpt from
the “equal time” restrictions of Section 315 of the Communlcations Act of 1934 if sponsorship !
was independent of both broadcasters and candldates and the debates could be classifled as

In 1980: ¥

the Carter-Reagan Debate,

o 1,204 members of the medla were present In Baltimore to cover the Anderson-Reagan
Debate; 1,632 medla representatives were in Cleveland to cover the Carter-Reagan Debate.
This included stif] photographers and print, TV, radio and forelgn journalists. S

o The Volce of America broadcast the Debates live or tape-delayad in English to 2 wortdwiue.
listening audlence. VOA's 38 language services used excerpts of the Debates in u'anslation
for newscasts. The Debates were bruadcast Jive in Spanish to alf of Latin America,

bona fide news events. Thus, In 1976 and 1980, the League served as the Independent. ~ ~
sponsor of the Debates, which were covered by the broadcast media as news events. -

s 45.8 million households, appro:dnuteiy 120 million viewers, In the United States watched

The League itself gives the 1980 Presiden-
tial Debates experience mixed reviews. It takes
pride in the history-making nature cof its
efforts. And it takes pride In adhering to its
main goal. The League’s persistence did
enable American voters, in record-breaking
numbers, to hear significant presidential can-
didates debating the issues. It met an unques-
tionable “consumer demand”: an QOctober
1980 national public opinion poll found that
73 percent of the people surveyed wanted
such debates. Voters had two opportunities to
make side-by-side comparisons of candidates
and their positions on the issues. in an
efection characterized by slick candidate
packages - 30- and 60-second radio and
television advertisements and canned
speeches — the League Debates gave the
voters the solid inforration they needed to
help them cast an informed vote.

Yet despite the clear demand from voters
for this service, the 1980 Presidential Debates
were in constant jecpardy. League plans for a
comprehensive series of four Debates - three
among presidential candidates and one

among their running mates - had 1o be
handoned; a three-way Debate never took
place; and because the major-party candldate -
met only once, that Debate took on all the
burdens of a “winner-take-all” event. 1ssues
concerning structure and format were
negotiated to the minutest detall. Candldates
were unwilling to try new formats, and they
threatened to walk away from debating at
many turns if they did not get what they
wanted.
These difficulties faced by the League In 1580
will be facing the League or any other debates
sporsor in the future. Whenever a major
candidate sees disadvantages In sharing a
platform with an opponent, a debate may not
tale place. And whenever the smallest featu
of the plan seems disadvantageous, the thre
to walk away can hold the effort hostage. To
ensure that improved debates become a
regular part of every presidential efection, ar
to examine and improve the poiitical
communications process (how candldates
communicate to voters their stands on issue -
the LWVEF has embarked on 2 three-year
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The purpose of this effort is to raise Issues
about the ways In which candlidates
communicaie with the electorate, and to
educate the public about debates and ihe
whiole political communlcation process. TH- -
events will include town meetlngs, opinion
leader gatherings and hearings among
others. Above zll, this project will Identify & - -
mobilize the debates constituency so that i -
constituency can demand of future candid: -
that they face each other and the pubiic in .-
cpen exchange of Ideas.

- Above, LWVEF Chalr Ruth J. Hinerfeld briefs The League’s primary goal is to see that

i the press the day before the Cleveland debate  presidential debates occur in 1984 and In t -~

between Jimmy Carter and Ronald Reagan. future, and that the debates process contir _-.
: to be improved. The League’s experlence : =

project leading up to the 1984 presideritlal sponsor of Presidentlal Debates in 1976 ar -

election. The League will reach out to the 75 1980, combined with the long tradition of

percent of Americans who have said they are state and lecal League-sponsored candidat

in favor of debates through their various events, places the organization In an ideal

organizations, Institutions and as individuais.  position to ensure that this happens.
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Appendix A
1980 Presidential Forums®

Firgt Presidential Forum

Wednesday, February 20, 1989
8:30-10:00 p.m. EST
Manchester New Hampshire

Moderatonn  tloward K. Smith, broadcast

Journalist
Faneltsts:
columnist

Elleen Shanahan, managing
editor, Washington Star

Carndidates: Representative John Anderson
Senator Howard Baker
Ambassador Qeorge Bush
Qovernor John Connally
Representative Philip Crane
Senator Robert Dole
Govermnor Ronald Reagan

Format: Part 1. Seven questions were
posed. The candidate to
whom a question was first
addressed had two minutes to
respond; the other six candl-
dates each had one minute to
respond. Total: 1 hour.

Part II. Individuais from the
audience directed their ques-
tions to a specliic candidate
who was given one and one-
half minutes to respond. Total:

23 minutes.

Part {ll. Eatch candidate was
given one minute to make a
closing statement. Total: 7

minuges.

*Questions for each forum could cover any

sublect.

Joseph Kraft, syndicated

Second Presidential Porum

Thursday, March 13, 1980
8:00-9:30 p.m. CST
Chicago, llinols

Moderator:
Candidates:

Forymats

Hloward K. Smith

Representative John Andersoi
Ambassador George Bush
Representative Phillp Crane
Governor Ronald Reagan

Part 1. The moderator di-
rected questions to speciiic
candldates; after the Inital re.
sponse, all the candidates
were free to particlpate Ina
discussion of the issue. Total:
30 minutes.

fart ll. Individuals fromn the
audlence asked questions; the
format for response was the
sarne as in Part I, Total: 26
minutes.

Part 1Il. Each candidate was
allotted one minute for a clos-
ing staternent, Total: 4 min-
utes.

Third Presidentlal Forum

Wednesday, April 23, 1960
8:00-2:00 p.m. €8T

Houston, Texas

Moderator:
Candidates:

Format:

Howard K. Srith
Ambassador George Bush
Governor Ronald Reagan
Same as in Second Presiden-
tial Forum, Part I: 45 minutes.
Part lI: 13 minutes, Part Hi: 2
minutes.
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Appendix B

1980 Presidential Debates®

First Presldential Debate

Sunday, September 21 1980
10:00-11:00 p.m. EST
Baltimore, Maryland

Hoderaton:

Panelists:

Candidates:

Format:

Bill Moyers, public television
commentator/producer

Charles Corddry, reporter
Baltimore Sun

Soma Colden, editorial writer
New York Tlmes

Danlel Greenberg, syndicated
columnist

Cargl Loomis, board of
editors, Fortune magazine
Lee May, reporter, Los Angeles
Mimes

Jane Bryant Quinn, columnist,
Newsweek magazine

Representative John Anderson
Governor Ronald Reagan

Each panelist asked one
question. Each candidate was
given two and one-half
minutes to respond; then each
had an additional one minute
15 seconds to challenge the
other’s respense. Each
candidate was allotted ihree
minutes for a closing
statement. Total: one hour.

*Questlons for each debate could cover any

subject.

Second Presldentlal Debate

Tuesday, October 28, 1980
9:30-11:00 p.m. EST

Cleveland, Ohio
Moderator:  Howard K. Smiith
Panelists: Harry Ellis, Washington staff

Candidates:

Format:

comrespondent, Christian
Science Monitor

William Hililard, assistant
managing editox Portland
Oregonian

Marvin Stone, editor U.S.
News and World Report
Barbara Walters,
correspondent, ABC News
President Jimmy Carter
Covernor Ronald Reagan
Part . Each panelist directe
one question to a candidate
who was given two minutes
respond. The panelist then
asked a follow-up question,
and the candidate had cne
minute to respond. The san -
question was directed to the
other candidate, who had the
same opportunity to respond
to that question and a follow-
up question. Each candidate
was then given one minute to
challenge the others re-
sponse. Total: 40 minutes.

Part Il. Each paneiist aske
one question to which eac -
candidate had two minute:
respond. Each candidate v - -
then given one and one-hé
minutes for a rebuttai. Eac
had one minute for a surm
buttal. Total: 40 minutes.
Part Ili. Each candidate i
three minutes for a closing
statement. Total: 6 minute -

ey
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Appendix C

Public Advisory Commiitee®

Carla Hills, Co-Chalr
Robert Anderson
Jerry Apodaca
Jamnes David Barber
Charies Benton
Shirley Temple Black
Douglass Cater

Sol Chaikin
Archibald Cox

Lee Hanna

Dorothy Height
Harrlet Hentges
Ruth J. Hinerfeld

Bill Brock, Chairman
Republican National Committee

Newton Minow, Co-Chair
Benjamin Hooks

Pat Hutar

Jim Karayn

Jewel Lafontant

Lee Mitchell

Austin Ranney

Sharon Percy Rockefeller
Carmen Delgado Votaw
Paul Wagner

Charis Walker

Caspar Weinberger

Ex-officio
John White, Chairman

Democratic Mational Cornmittee

*When the Advisory Committee was formed, Anne Armstrong served as one of the co-chair:
She resigned on July 2, 1980 to play a major role in the Repubiican presidential campaign, ~r-
was succeeded as co-chair by Carla Hills.
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COMMISSION ON §

PRESIDENTIAL DEBATES

200 New Hoampslure Avenue, NAW ¢ Sire 443 0 Wonhington, D CL 20056 ¢ (202 8721020 & Fax {200 7813913
Embargoed for refease until Contact: John Scardino (202) 737 7733
10:00 a.m. EST, Media Director, or
Thursday, January 6, 2000 Janet Brown (202) 872 1020

Executive Direcior

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

-k Kirk and Fahrenkopf noted that afier each of the last three general elections, the CPD had

2 undertaken a thorough review of the candidate selection ¢riteria used in that year’s debates. After
i extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
attached document. “The approach we announce today is both clear and predictable,” Kirk and

) Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

s First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA
Vice presidential debate: Thursday, October S, Centre College, Danville, KY

e Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC

o Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO

e Madison, WI and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch '96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will collaborate with the Freedom Channei in its work.

{more)
Ces-charmen Hunorary Co-chasrmen Directors
Frank J. Fahrenkopd, fr. Gerald R. Furd Claford L. Alexander, Jr. Antorua Hemande:
Pl G. Kuek, Jr. Jiomy Carter Huowand G. Buffere Carline Kennedy
Romald Reagan Senator Paul Coverdeli Newton N. Minow
Executive Drrector John C. Daaforth Dorathy Ridings

Janet H. Brown Representative Jennifer Dunn



COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A, INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD™) is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
epportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate wili be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section 1 of the Constitution. The requirements are satisfied if the candidate:

(more)
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a. is at least 35 years of age;

b. is a Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and

c. is otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have hisher
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

k) INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple critena prior to each debate.

Adopted: January 5, 2000



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 4587

A S

The Commission on Presidential Debates

DECLARATION OF FRANK NEWPORT, Ph.D.

I, Frank Newport, give this declaration based on personal knowledge.

1. I am Editor-in-Chief of the Gallup Poll. For over sixty years, the Gailup
Organization has been the world leader in the measurement and analysis of people’s
attitudes, opinions and behaviors. I have been associated with the Gallup Organization
since 1987, and have served as Editor-in-Chief of the Gallup Poli since 1990. In my present
capacity, I have direct or indirect responsibility for the over 50,000 interviews conducted
annually by the Gallup Poll.

2. Prior to joining the Gallup Poll, I was a partner at the Houston research firm
of Tarrance, Hill, Newport and Ryan, where I conducted public opinion and market research
for a wide variety of businesses and organizations across the country. In that capacity, I was
involved in the implementation and analysis of hundreds of marlket research and public
opinion polls.

3. I obtained my master’s degree and Ph.D. in Sociology from the University of
Michigan and have taught sociology at the University of Missouri - St. Louis. My writing
on public opinion polling has appeared in numerous scholarly publications, including the

American Sociological Review, the New York Times, the American Journalism Quarterly,

the Journai of Political and Medical Sociology, Social Forces, Public Opinion Quarterly,

and Public Perspectives, and I regularly appear on national television and radio programs as
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an expert on public opinion polling. [ also serve on the Board of Directors of the Roper
Center for Public Opinion Research and as a Trustee of the National Council on Public
Polls. I have extensive experience in the conducting of public opinion poiling, the
methodologies used by public opinion polisters, the leading organizations involved in public
opinion polling and the strengths and weaknesses of public opinion polling.

4, The science of public opinion polling is by far the best mechanism we have
for accurately measuring public sentiment. Public opinicn polling in this country is a highly
developed and tested scientific process by which polling experts seek to arrive
mathematicaily and objectively at the best estimate of public opinion on a specific topic at
specific time. Public opinion polling, and in particular naticnal polling conducted during
the presidential general election campaign, has a high degree of reliability. The National
Council on Public Opinion Polls (“NCPP”) recently conducted a study to examine the
reliability of pre-election polling conducted in the 1996 presidential election. NCPP
averaged the final poll estimates of several leading survey organizations and found that the
public polling results matched very closely, within 2%, the actual electoral results. The
NCPP also analyzed final presidential election polls dating back over 50 years. NCPP’s
study found that average poll error has been similarly low for presidential elections between
1956 and 1996. Moreover, both the methodology and frequency of political poiling have
improved and continue to improve. (The 1948 election is often cited by polling critics as
proof of the unreliability of poils. Not only has the science of conducting public opinion
polling advanced tremendously since 1948, but the polls conducted in 1948 were conducted
far in advance of Election Day. It is likely that significant shifts in voter sentiment occurred

in the substantial interval between the time the polls were conducted and Election Day.)
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5. One element of public opinion polling that is often misunderstood is the
margin of sampling error. A poll seeks to pinpoint the best estimate of public opinion at a
given time. The percentage figure reported by a polling organization reflects that
organization’s best estimate of the matter surveyed. The margin of sampling error that is
usually reported with survey results indicates that, due to a variety of random factors, the
reported sample estimate could vary by a certain number of percentage points from the
actual state of public opinion on that day. That does not mean that a result anywhere within
the margin of error is just as likely as the reported estimate, Rather, the reported result is
the polling organization’s best objective estimate of where public opinion stands at a
specific point in time.

6. Another way in which polls can be misinterpreted is when the result of an
election is compared to a poll taken well before the election as a means of criticizing the
perceived accuracy of the poll. A public opinion poll is an estimate of public opinion at the
time the poll was taken, and is not a prediction of where public opinion will be at a later
point in time.

7 I currently serve as a consultant to the CPD and in that regard provide CPD
with consulting services and advice in the areas of polling methodology and statistics. [ was
retained in this connection prior to the CPD)’s announcement of its Nonpartisan Candidate
Selection Criteria for 2000 General Election Debate Participation.

8. The CPD has made the determination that one of the criteria it will apply in
deciding which candidates it will invite to participate in its 2000 debates is whether the
candidate has a level of support of at least 15% (fifteen percent) of the national electorate as

determined by five selected national public opinion polling organizations, using the average
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of those organizations’ most recent publicly reported results at the time of the CPD’s
determination. I have been retained as a technical advisor to the CPD in connection with its
implementation of the 15% standard.

9. The CPD has decided that in order to apply the above criterion, it will
consider publicly reported results from the following national opinion polling organizations:

ABC News / Washington Post; CBS News / New York Times; NBC News / Wall Street

Journal, CNN / USA Today / Gallup; and Fox News / Opinion Dynamics. Each of these

five polling organizations is nationally recognized and well-respected and each has a fine
record of conducting public opinion polls in a reliable, professional and scientific manner.
These polis are referred to widely for reputable estimates of a candidate’s standing. In
addition, these organizations each can be expected to poll frequently and regularly in the
final weeks of the 2000 Presidential campaign.

10.  CPD will not be conducting its own polls or instructing the organizations on
how to conduct their research. Rather, CPD has made the decision to rely on the
professional judgment of the survey research scientists and professionals who work for the
polls to make decisions on how to collect their data and report their results. I am generally
familiar with the methods employed by the five organizations, and I believe that it is
reasonable to conclude that polls by these organizations will be conducted in a responsible,
professional manner, and that they will be conducted frequently during the time period
directly before and between the CPD’s scheduled debates.

11.  There will be some unavoidable differences in the methodology employed by
each polling organization; for example, there may be differences in the definition of the

national electorate, the sample size used, and the wording of questions used by the polling
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organizations. These types of differences do not in and of themselves mean that any of the
poils use unreasonable methodology or that any of the polls are conducted in 2 manner that
is not objective. To avoid any methodological differences the CPD would have to limit
itself to using one poll. Instead, in order to eliminate over-dependence on any one poll,
CPD has chosen to use a simple average from among results recently reporied by the above-
listed organizations.

12, The use of an average of a number of polls in this context is reasonable. The
average of a number of polls can be determined in a scientific, objective manner, and that
average will be a good indicator of a candidate’s level of public support. Indeed, the use by
the CPD of an average could have the result of reducing random error that may be
associated with the use of data from only one source.

13, Most national polls provide respondents the opportunity to volunteer the
name of candidates whose names are not presented in the survey question. Some survey
organizations also will ask “open-ended” questions in order to pick up the names of any
candidates whose support appears to be building among the electorate. It is up to each
polling organization to determine at what level of support it will report resuits relating to a
particular candidate and at what level of support it will include a candidate’s name in the
question itself Based on my experience, I believe that there is an extraordinarily high
likelihood that any candidate who enjoys a level of support that approaches 15% of the
national electorate would be included among the candidates identified in the polling
questions asked by the organizations on whose polls CPD will rely.

14.  Given polling practices in the recent past and my professional expectations

regarding polling to be done in connection with the 2000 general election carpaign, I
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expect that the sample sizes for the five polls selected by the CPD will be roughly the same.
In the event that they are not, I do not expect that minor differences'in sample sizes used
will in and of themselves cause significant variation in the results reported by the polls, or
that small differences in sample sizes will make one poll significantly more reliable than
another. This is based on my belief that each of the organizations employs professional,
scientific and reliable methods. In addition, given past experience, the polling organizations
are not likely to allocate undecided votes among the candidates at that stage of the campaign
when the CPD will be consuiting their polls. Some polling organizations allocate
undecideds in their last polls before an election, while others never do allocate undecideds.
Polling organizations also have different mechanisms they use to allocate undecideds. It is
my understanding that the CPD has made the decision to rely on the judgment of the polling
firms themselves in regard to the undecided allocation issue, and that the CPD will not
attempt to repercentage or allocate undecideds itself.

15. I declare under penalty of perjury that the foregoing is true and correct.

Executed on May _{, 2000.

e bt ST

Frank Newport
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